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REFLECTIONS
ON MIRRORING:

Mirroring, Attention 
and Persuasion

- by Eric Oliver 

“We look for similarities in differences, 
and differences in similarities.”

—Santayana

Melting the Ice
	 Twenty-five years ago, I was 
invited to provide my first training 
in communication and persuasion to 
a group of trial lawyers. Two of the 
things lawyers in that first group told 
me are things I still hear from attorneys 
today: “I have to appear as credible as 
I can,” followed closely by “How do I 
get jurors and other folks to talk to me 
more?” There was, and always will be, 
one answer to both questions: rapport, 
or the connection between individuals 
communicating well, is both the source 
of greater perceived credibility and the 
key to getting people to open up.
	 The proven source of connec-
tion—rapport—between people in any 
situation turns out to be an unconscious 
matching of behaviors between us, 
known as mirroring. Momentarily 
adopting something in the other per-
son’s demeanor, like head or body lean-
ing, arrangements of limbs, voice tone, 
pace or volume forms a basis for better 
connections between us. I’ve been 
teaching lawyers the complete tech-
nique for using mirroring to confirm a 
connection with any listener or decision 

THE TOXICOLOGY OF TORT “REFORM”
(How They Hijacked the Reptile)
	 Until now, the Reptile has been tort-”reform’s” tool. The forces of tort-”reform” 
used the Reptile to terrify more than a third of the public by fraudulently portraying 
plaintiff’s lawyers as a menace in the following ways:
•	 Lawsuits undermine the quality and availability of health care for your family. 

(Threatens survival.)
•	 Lawsuits ruin the local economy, threatening jobs and thus endangering your 
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REPTILE- The 2009 Manual of 
the Plaintiff’s Revolution

- By Don Keenan and David Ball
Excerpts reprinted with permission of the authors.

Publisher’s Notes
	 Detecting a theme for this issue may look tough at first glance. Looking at David and 
Don’s book excerpt, incisively describing the priorities of the “reptilian” mind outside 
conscious reach, Amy Pardieck’s practical approach to taking full advantage of the primary, 
other-than-conscious interaction in voir dire, the Law Journal’s piece on shifting curricula 
doesn’t seem to fit, especially when you hold it up to my piece about mirror neurons and 
presenting any message well. The unifying principle, and there is one, is priorities in the 
real world. Priorities in practice, not in theory.
            I’m pleased to be able to sample the wildly popular book, Reptile, for you. The 
excerpts deal with how our survival-based mind rules decision making before any of 
us – jurors, judges, or attorneys and adjusters – have a chance to “think”. Safety is the 
priority. The National Law Journal article provides some measure of proof of reptilian 
priorities. Since the early ‘90’s, the national bar was well aware of the MacCrate Report 
about desperately needed legal curriculum changes. But, with a few isolated exceptions, 
almost nothing changed to follow that report, and the follow up one cited in the article. 
The recommendations? Drop a third of precedent-based legal education for practical skills 
training, heavy on interpersonal communication skills. What changed to spark the flood 
of reforms now? Survival is now perceived as connected to what everyone already knew 
consciously, but failed to act on till they felt the need.
            Amy Pardieck’s article hits two priorities at once; how to deal with the very first 
step of trial, and how to address the primary parts of the decision makers’ minds while 
you’re at it. And, guess what? The priority is still not conscious concepts, but nonverbal, 
other-than-conscious concerns coming first. Which leaves my piece, excerpted from my 
new book, Persuasive Communication: Twenty-five Years of Teaching Lawyers, due out 
in November, from www.trialguides.com. In its introduction, I write about the priority 
that presenting a case story holds, “Nobody escapes the moment of truth. For almost every 
case you accept, no matter how well you prepare it…there comes that moment when you 
have to stand up…[and]… deliver your client’s story in a way that a mediator, lawyer, 
adjuster, judge, or those jurors find both memorable and compelling. Every day, at that 
moment, lawyers get to see the vast gulf between theory and practice when it comes to 
persuading living, breathing people.” Priorities in practice.  Enjoy! – E.O.  
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 GIVE YOUR CASE A CHANCE IN VOIR DIRE
– By Amy Pardieck

Reprinted with the author’s permission.

tone of voice and gestures is a neces-
sity.
	 Lawyers typically plan very care-
fully what they are going to say to a 
jury – but give little, if any, thought to 
their body language, facial expressions, 
posture, voice tone and gestures.  Or, if 
lawyers do think about these non-verbal 
elements of communication, they have 
little awareness of their impact on jurors.  
For example, many people believe that 
gestures follow what is being said – 
that a gesture is a physical flourish that 
emphasizes a point.  However, that is 
incorrect.    
	 In fact, when attorneys naturally 
communicate topics of importance well, 
they gesture what they mean a split 
second before the words the gesture ac-
companies are spoken.  This means that 
the way we customarily think about the 
sequence of the verbal and non-verbal 
elements of communication is “upside 
down”.  Effective communication flows 
from a proper understanding of this 
sequence and in order to establish au-
thenticity, you have to get it right. 
	 Albert Mehrabian, one of the pio-
neers of communication research, studied 
how people signal and decode attitudes 
about spoken words.  For example, when 
a juror says frivolous lawsuit, is she or 
he suggesting this is a frivolous claim, 
or different than a frivolous claim, per-
haps even a frivolous defense, frivolous 
liability, frivolous damages, or someone 
who thinks all cases are frivolous?  And 
how do we know?   
	 Mehrabian found that to give mean-
ing to the emotions underlying words, 
audiences look to visual cues: the ges-
tures 55 percent of the time, the tone 
of voice 38 percent of the time, and the 
content only 7 percent of the time.  The 
implications of these results are more 
important to voir dire than most attorneys 
realize.  It means that jurors’ assessment 

	 It is common knowledge that jurors 
have become increasingly suspicious of 
plaintiffs and their attorneys. They come 
to court assuming plaintiff lawyers and 
their clients want something for nothing.   
Voir dire is the first opportunity to level 
the playing field – to give your client a 
fair trial.  Jurors’ level of suspicion is 
either enhanced or diminished during 
voir dire.  In general, jurors expect hype.  
This article applies the communication 
model in Nick Morgan’s recent publica-
tion Trust Me to the courtroom, showing 
us how giving jurors authenticity instead 
of hype gives you and your case a chance. 
Authenticity gives jurors the feeling that 
you, your client, and your client’s claim 
are genuine and that they can believe 
you.  Authenticity allows you to turn 
their suspicion into trust.  Unless you es-
tablish authenticity during voir dire, you 
will not begin the trial with an impartial 
jury.  Authenticity is what moves jurors 
to action in a case.  You cannot expect 
the jury to return a verdict in your client’s 
favor without it. 

The elements of verbal 
and non-verbal communication 
	 Communication is the key to 
establishing authenticity during voir 
dire.  Communication with jurors dur-
ing voir dire consists of two parts: (1) 
the verbal, conscious part - the content; 
and (2) the unconscious, non-verbal 
part – which is expressed in your body 
language, facial expressions, posture, 
voice tone and gestures.  Effective 
communication flows from understand-
ing the relationship between verbal 
communication and nonverbal com-
munication.  That is, the relationship 
between what you say and how you 
say it.  In order to establish authenticity 
during voir dire, congruence between 
the words you speak and your body 
language, facial expressions, posture, 

of whether your case might have merit 
is conveyed mostly nonverbally.  That is 
because the limbic system of the brain is 
where emotions originate, and gestures 
are our primary way of expressing our 
emotions.  The limbic system is the en-
gine that drives the train of decision mak-
ing, and as Eric Oliver says, “Words are 
the caboose on the train of thought.”  
	 Clotaire Rapaille says that we can’t 
believe what people say because humans 
don’t say what we mean.  However, he 
also says that it is a mistake not to listen, 
because the meaning is in how things are 
said, rather than in what is said. 
	 Mehrabian’s and Rapaille’s positions 
are sometimes misinterpreted as mean-
ing “it doesn’t matter what you say, it’s 
how you look.”  Mehrabian’s study is 
consistent with Rapaille’s work among 
consumers and my work in the legal 
context.  All three confirm that the emo-
tional component represents a separate 
nonverbal communication that is parallel 
to and occurs before the verbal one. 
	 Non-verbal communication will 
determine whether you turn the jurors’ 
initial suspicions into trust and level the 
playing field during voir dire so that you 
can begin the trial with an impartial jury.  
It can establish you as a credible figure in 
the courtroom or destroy your credibility.  
It can create a connection between you 
and the jurors and get them engaged in 
your client’s case – or, prevent you from 
ever being able to connect with them.  It 
can be the difference between winning 
and losing your case.  And these possi-
bilities exist during each exchange that 
occurs during voir dire.  
	 Non-verbal communication with 
jurors happens whether we want it to or 
not.  We can’t prevent it.  Ignoring it, 
leaving its interpretation to chance, or 
“winging it” can be fatal to your client’s 
case.  Without proper preparation with 
regard to your non-verbal communica-



3

	 Washington and Lee University 
School of Law has thrown out its tradi-
tional third-year curriculum and replaced 
it with a series of legal simulations meant 
to prepare students to practice law in the 
real world.
	 First-year students at Duke Law 
School and the new University of Cali-
fornia, Irvine School of Law will take 
a year long course examining different 
legal careers and the ethical and profes-
sional issues associated with those career 
tracks.
	 A new L.L.M. program at the Uni-
versity of California at Los Angeles 
School of Law is designed to give recent 
law school graduates the skills their 
predecessors would have developed as 
starting law firm associates.
	 The movement to incorporate practi-
cal skills into legal education isn’t new, 
but legal educators and researchers 
report that the floundering economy is 
increasing incentives for law schools 
to revamp their curricula to prepare 
students for the realities of the legal 
profession.
	 “A lot of the changes are in response 
to the marketplace,” said David Van 
Zandt, dean of Northwestern University 
School of Law. “Students are concerned 
about getting jobs, and everybody wants 
to be relevant.”
	 Graduates face stiff competition 
for law firm positions, and clients are 
balking at footing the bill to train new 
attorneys. Consequently, law school 
leaders consider it more important than 
ever to send students into the profession 
armed with practical skills, not just ex-
tensive knowledge of case law and legal 
theory. More law schools are modifying 
coursework and adding practical classes 
to help students develop the skills past 
graduates have had the luxury of learn-
ing on the job. In that vein, a growing 
number of law schools are emphasizing 

REALITY’S KNOCKING
 

– by Karen Sloan
Originally appeared in National Law Journal, September 7, 2009

Reprint permission requested

teamwork, leadership, professional judg-
ment and the ability to view issues from 
the clients’ perspective.
	 “I think we are at a moment of his-
torical change across the landscape of 
legal education,” said Washington and 
Lee Dean, Rodney A. Smolla. “When 
we look back at this period in five to 10 
years, we will mark it as the time when 
the whole mission of law schools made 
a fundamental turn.”

THE CARNEGIE AND 
MACCRATE REPORTS
	 Judith Welch Wegner, a professor 
and former dean of the University of 
North Carolina School of Law, isn’t 
ready to declare a revolution in legal 
education. But she is heartened by the 
heightened willingness of law school 
leaders to ask whether their curricula 
meet students’ needs. Wegner was one 
of the authors of Educating Lawyers: 
Preparation for the Profession of Law, 
the influential 2007 report by the Carn-
egie Foundation for the Advancement of 
Teaching. The document is credited with 
pushing some law schools to rethink 
their curricula.
	 The Carnegie report concluded that 
law schools don’t do a good enough job 
of helping students develop professional 
competence and identity. It called for a 
more integrated curriculum that marries 
the traditional analytical course offerings 
with practical training that gives students 
a better understanding of what its like 
to practice law. The Carnegie study 
followed a 1992 report by an American 
Bar Association task force led by former 
ABA President Robert MacCrate, which 
faulted law schools for not providing 
students with enough practical skills.
	 Even before the Carnegie report 
revived questions about the effectiveness 
of traditional law school curricula, many 
schools had already taken steps to boost 

practical and professional training. They 
invested in clinical programs and extern-
ships and encouraged students to obtain 
joint degrees or specialize in certain 
legal areas to boost their marketability. 
Optional add-on courses, such as legal 
simulations tied to traditional theory-
based instruction, have also become 
more widespread.
	 However, the confluence of the 
Carnegie report and the harsh economy 
has built momentum for change.
	 “I do see more and more emphasis 
on curriculum than I’ve ever seen be-
fore,” said Bill Henderson, a professor 
at Indiana University Maurer School 
of Law - Bloomington. “Almost every 
[legal education] program I’ve gone to 
in the last three years has focused on 
curriculum improvement. In order to 
justify their high tuition, schools need 
to speak to the labor market.”
	 The legal labor market is saying that 
it’s no longer willing to pay top dollar to 
recent graduates who lack work experi-
ence. Law firms including Washington’s 
Howrey and Philadelphia’s Drinker 
Biddle & Reatn recently announced 
apprenticeship programs wherein start-
ing associates earn less and spend a 
significant amount of time training and 
shadowing partners.
	 Law school deans are getting the 
message that firms want students who 
know more than just how to think like 
lawyers.
	 “My hope for our graduates is that 
we do a good enough job training them 
that they can earn their keep at a law 

continued on page 10

Why do we press harder 
on a remote control when 
we know the batteries are 
almost dead?
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tion, jurors will not perceive you as 
“authentic”.  Instead, in this time of 
widespread anti-plaintiff bias, their ini-
tial skepticism and suspicions regarding 
you, your client, and your client’s case 
will be confirmed.  As a result, you will 
not start the trial with an impartial jury, 
nor can you expect to obtain a favorable 
verdict for your client.  
	 Attorneys’ non-verbal communica-
tion causes the limbic area of jurors’ 
brains to send out messages faster than 
they can think.  Persuasive attorneys 
change how they prepare for voir dire by 
considering the importance of non-verbal 
communication.  They practice not only 
what they say, but also their body lan-
guage, facial expressions, posture, tone 
of voice and gestures.  In other words, 
effectively communicating non-verbally 
as well as with the verbal content is the 
key to authenticity in voir dire.  Other-
wise, you leave the jurors’ interpretation 
of what you say to chance.        
	 Many attorneys from Don Keenan to 
Jim Perdue can be said to be “authentic”. 
Authenticity has to do with the frank 
expression of emotion of some kind, 
whether positive or negative.  Attorneys 
often intentionally suppress their emo-
tions during trial, including during voir 
dire.  However, jurors equate expres-
siveness with authenticity.  When jurors 
see emotions coming from attorneys (in 
a controlled manner), the attorneys tend 
to be perceived as “authentic”. 
	 In addition, from a non-verbal 
perspective, a courtroom is typically 
a “cool” emotional environment that 
jurors crave to make “hot” – like they 
see on television.  So much of the trial 
is kept under emotional wraps that when 

an attorney shows some emotion, those 
moments are remembered for a long 
time.  However, a rule of thumb is that 
attorneys want to stay one notch behind 
the emotional intensity of the jury.  Ef-
fective attorneys don’t lead with their 
emotional chin, they follow one step 
behind the jury’s. 

The steps to establishing your
authenticity in the eyes of the jury
	 There are four steps to establishing 
authenticity during voir dire: be open, 
connect with the jurors, believe in the 
story about your case, and listen.  Each 
of those steps has three components: the 
intent of your communication; the non-
verbal aspects of your communication; 
and, lastly, the verbal part of your com-
munication.  Making these components 
work for you is just a matter of practice.  
Attorneys who rehearse, role-play and 
prepare with real passion are the ones 
who level the playing field, and even go 
so far as to win the case during voir dire 
and opening statement. 
	 The goal is to align your verbal and 
non-verbal communication.  Doing that 
will get the potential jurors’ attention 
and cause them to listen to what you 
have to say with an open mind for a few 
minutes.  Then you’d better have the 
content to deliver.  Ask your questions 
in specific ways for the potential jurors 
to hear what you want them to hear.  
Match your non-verbal communication 
with your verbal communication.  This 
means that your questions will not only 
be worded persuasively, but also asked 
in a congruent voice, with congruent 
posture, and accompanied by congruent 
gestures and motion. That’s a lot to keep 
track of at one time.  Therefore, unless 
you are willing to invest the time to 
practice, you best leave jury selection to 
a colleague who is.

Being “open”
	 Because of nervousness, mixed emo-
tions, shyness, and/or lack of prepara-
tion, lawyers often fail to be open with 
jurors during voir dire.  As a result, jurors 
react by being closed to the lawyer and 
his/her side of the case.  Therefore, your 
first task is to approach the jury panel 

openly.  Nonverbally, that means you 
position yourself toward each juror as if 
you were at home, comfortably talking 
to a friend with whom you are very much 
at ease.  You use the same body language 
with each potential juror as you exhibit 
when you are most relaxed.  The goal is 
to achieve an “open stance” so you look 
as comfortable as the best talk show hosts 
interviewing their guests.  You may have 
to fight years of hiding behind a podium, 
crossing your arms in front of you, jin-
gling change in your pockets, or other 
nervous gestures,  but if you focus your 
effort on being open rather than trying 
to consciously control specific behavior, 
you will find the appropriate nonverbal 
behavior will follow automatically.  
	  Physically, an “open stance” re-
quires more than just making eye contact 
with the potential jurors.  It also includes 
your posture – standing tall, with your 
head up and your eyes wide open – as 
well as having energy in your voice, 
which is well supported by deep breath-
ing.  Practicing this in various settings 
will make it easier to do in front of a 
jury panel.  However, keep in mind that 
your focus should be on the goal of being 
emotionally open with the jury.  Do not 
try to consciously control your gestures 
or other movement in order to “appear” 
open.  That will look artificial and in-
sincere.  Instead, focus on genuinely 
learning about the potential jurors and the 
physical movements that are appropriate 
for you will follow.  As a result, you will 
be perceived as “authentic”.
	 You will also find that openness is a 
“two-way street”.  When your goal is to 
be emotionally open with the potential 
jurors and your non-verbal behavior is 
open, you will find yourself thinking 
more open thoughts about the jurors and 
the responses that you get from them. In 
turn, that attitude will further enhance 
their perception of you as being “authen-
tic”. 
	 Your frame of mind and attitude 
toward what you want to accomplish 
during voir dire is also important.  It 
will be impossible for you to achieve an 
“open stance” if your intent is to identify 
and eliminate or overcome “bad jurors” 
or “jurors with bad biases or opinions”.  

GIVE YOUR CASE A CHANCE
continued from page 2

“The Nobel  Commit tee 

couldn’t vote in our 2008 

elections, so they decided to 

vote this year, instead.” 

– former ambassador,
	 John Bolton.

continued on page 5
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There is no way you can be “open” to 
jurors if your goal is to “eliminate a 
bunch of bad ones”. 
	 Adopting an open stance with regard 
to your verbal communication invites 
potential jurors to identify themselves as 
belonging in one of two categories: (1) 
those whose life experiences make them 
more suitable to be a juror on a differ-
ent kind of case; or, (2) those whose life 
experiences make them suitable to be a 
juror on the kind of case you are trying.  
Under this approach, all potential jurors 
are “good” jurors – for some kind of case. 
The question is, “Is this panelist a good 
juror for this case or would this panelist’s 
life experiences make them a better juror 
on some other case that didn’t deal with 
issues X, Y and Z?”    
	 Being “open” also involves answer-
ing the first questions on all jurors’ minds 
about the whys of voir dire and ultimate-
ly the trial:  Why are we here?  Why is 
this important?  Why is this relevant to 
me?   If you don’t answer these questions 
quickly and simply during voir dire, the 
panelists’ suspicions will lead them to 
finding answers for themselves that may 
not be favorable to you and your client.  
	 These questions can be answered 
by providing the following explanation 
for what you are doing during the jury 
selection process:

We all bring to court our per-
sonal experiences, attitudes and 
beliefs.  The question is, is this 
the right case for you?  There 
are lots of trials needing jurors.  
This is an opportunity for us 
to explore whether the things 
you bring to the table, just by 
random chance, your lifetime 
of  experiences, attitudes and 
beliefs, enable you to do the job 
as juror as well as it needs to be 
done here, to give both sides an 
equal shake in this case.  Or, 
is there another kind of case 
that would be more suitable 
for you as a juror that doesn’t 
deal with some of the issues 

GIVE YOUR CASE A CHANCE
continued from page 4

continued on page 6

involved in this case which may 
be too close or contrary to your 
personal experiences, attitudes 
and beliefs that come with you 
into the courtroom.  This is 
an opportunity for all of us to 
decide: is this the right case for 
you or, would your experiences 
make you more suitable for 
another kind of case.  To make 
that decision, we’ll talk about 
some topics from this case about 
which you may already have at-
titudes and beliefs, and we can 
all consider whether your life’s 
experiences might get in your 
way and prevent you from being 
able to see both sides equally at 
the beginning of this trial.

	 A critical element in achieving 
“openness” during voir dire is acknowl-
edging each party’s position.  This can 
be done in the following manner:   

How do you feel about a lawsuit 
against a manufacturer who has 
not violated any regulations, 
standards or codes?
My brother says, no code viola-
tions = no lawsuit.  My sister 
says, the manufacturer has a 
responsibility to make the prod-
uct as safe as possible regardless 
of the codes.  Just based on this 
information, who tends to lean 
a little more toward my brother?  
Who tends to lean a little more 
toward my sister? 

or

Who feels you may have trouble 
keeping sympathy for (name of 
plaintiff) out of your decision?  
What about sympathy for (name 
of the corporation) being sued?  
Who feels you may be at risk for 
feeling sympathetic toward the 
corporation? 

An open exchange with potential jurors 
ends by reaching an agreement.  For 
example,
	

	
How many of you think that 
when lawyers representing 
an injured person ask for an 
amount of money at the end of 
the trial, we give you an inflated 
number – or, in other words, 
that we ask you for more than 
what we really think you should 
award?  We can do it either way.  
When the time comes, I can 
give you a number much greater 
than the number it will take to 
do the job for this case or, I can 
tell you straight up the number 
that I think it will take to do the 
job for this case.  Which way 
do you prefer?  I can handle this 
however you prefer.   

Connecting with the potential jurors
	 Your second objective during voir 
dire is to connect with each panelist.  As 
with openness, connectedness is a ques-
tion of intent, body language, content and 
delivery.   
	 Connected communication is first 
and foremost about physical closeness.   
Usually the most effective voir dire oc-
curs when there is a distance of less than 
six feet between attorney and juror.  To 
connect with jurors you need to move 
toward them, not away.  That doesn’t 
mean to get in their face.  It means to use 
your space, and move around to create 
connections.  (This may be a bigger chal-
lenge in Federal court than State court.)  
It also means that there is no podium 
separating you from the jurors.      
	 In addition, your non-verbal posture 
should orient toward the potential jurors.  
We know from our experiences in our 
personal lives that when two people 
who like one another are communicat-
ing, they tend to unintentionally and 
unconsciously mirror one another’s 
movements and mannerisms.  We sit like 
the other person is sitting, we use their 
phrases, and we pick up some of their 
mannerisms.  Preparation for effective 
voir dire includes practice doing these 
things so that you can mirror a potential 
juror’s gesture for a few seconds and use 
some of their words and phrases in your 
conversation with them. 
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continued on page 7

	 In order to establish connections 
with potential jurors during voir dire, it 
is also necessary that you focus on what 
they care about and what is important to 
them: their life experiences, their job as 
jurors, their needs as jurors and their con-
cerns about serving on the jury.  Going 
back to the three components of each of 
the four steps of voir dire, your “intent” 
focuses on issues that are important to 
the jurors. 
	 The importance of using language 
that is familiar to them cannot be stressed 
enough.  This is a simple point, but one 
that many attorneys forget.  Do not use 
legalese or unfamiliar medical or techni-
cal terms.  Instead, use “laymen’s terms”.  
For example, never use the term “voir 
dire” with a jury panel.  If you do, you 
will be trying to force a phrase on them 
that is not theirs.  Remember that your 
goal is to be authentic.  If the vocabulary 
that you use is unfamiliar to the jurors, 
you will sound “forced” or “fake” to 
them, which will prevent you from es-
tablishing the connection you want to 

achieve.  
	 On the other hand, jurors often 
feel that attorneys are “talking down to 
them”.  Oversimplifying or explaining 
vocabulary can sound condescending.  
This applies not only during voir dire, 
but also while you are examining medical 
witnesses or other experts.  Your goal is 
for the jury to understand the testimony 
– not to try to impress them with mul-
tiple syllables.  Using “big words” and 
medical/technical/legal jargon defeats 
that purpose and also sets up a barrier 
between you and the jurors rather than 
establishing a connection with them.      
	 Connected communication uses we 
and us more than I and you.  If you are 
using the word “I” too much, you are 
not communicating.  Instead, you are 
soliloquizing.  Compare the following 
examples, 

I have the opportunity now to 
talk to you about your life expe-
riences.  I will ask you questions 
and your job is to answer them 
as fairly and honestly as pos-
sible.  I want to first introduce 
myself and explain this process 
called voir dire.  I am Tom 

Smith from Fairview, Kansas.  
My job is to get a fair jury for 
my client and the other side has 
the same job as well…..
	

Or

We have the opportunity to 
talk with one another about our 
respective jobs in this trial.  We 
each have a job.   My job is to 
bring you evidence so you can 
do your job to make a decision 
based on the evidence.  Our 
time now is not yet about the 
facts of this case; this isn’t about 
prejudging the case, the facts 
will come later.  Our time now 
is about the attitudes, beliefs and 
ideas you bring with you into 
the courtroom….    

	 Notice the number of times the at-
torney in the first example uses the word 
“I”.  Clearly, that lawyer is a good deal 
more self-absorbed than the attorney in 
the second example and his/her intent is 
not to focus on the issues that are impor-
tant to the potential jurors.  In contrast, 
the attorney in the second example never 
uses the word “I”.  Instead, the words 
“we” and “our” are used several times.  
That is an example of connected verbal 
communication.  
	 A classic mistake that many attor-
neys make is to begin voir dire with an 
introduction of themselves.  That makes 
the first few minutes or more of the voir 
dire all about the attorney.  Nothing could 
be less engaging for jurors.  Why should 
they care? A much better way to begin is 
by empowering jurors.  For example:

Having jurors who are one’s 
peers allows everyone on the 
panel to pool all of your experi-
ences and what you’ve learned 
from them, and to help resolve 
the conflict in front of us.  We 
trust your accumulated pool 
of knowledge and common 
sense to be the very best way 
of determining justice.  That’s 
our system.

GIVE YOUR CASE A CHANCE
continued from page 5

“Race is myth.  When we stop talking about race, stop believ-

ing in race, it will disappear.  Except for its career historically 

and in people’s memories as the antithesis of human freedom, 

the embodiment of inequality and injustice that remained far 

too long a toxic, unresolved paradox in nations proclaiming 

themselves free.  In a raceless society color wouldn’t disap-

pear.  Difference wouldn’t disappear.  Africa wouldn’t disap-

pear.  In post-race America “white” people would disappear.  

That is, no group could assume as birthright and identity a 

privileged, supernaturally ordained superiority at the top of 

a hierarchy of other groups, a supremacy that bestows upon 

their particular kind the right to rule and regulate the lives of 

all other kinds.  This idea, this belief in ‘whiteness,’ whether 

the belief is expressed in terms of color, ethnicity, nationality, 

gender, tribe, etc., constitutes the founding principle of race, 

its appeal and its discontents.” 

– Columnist John Edgar Wideman in Harper’s
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So, does it make sense that get-
ting to know a bit about each 
person’s experiences, ideas and 
beliefs about some of the sub-
jects this case will be touching 
on is a wise thing to do before 
the case begins? [Wait for agree-
ments.  If the response you get 
from the jurors seems “shaky”, 
invite questions or disagree-
ments.]

	
	 Verbally, one of the strongest ways 
to establish connections early in voir dire 
is to ask easy questions of the whole ve-
nire which they can answer affirmatively.  
For example: 

Before we get started on the 
individual questions and your 
answers, there are a couple 
questions for everyone.  By 
show of hands if you would, 
please, ‘If you were sworn onto 
the jury panel for this case, is 
it a given that you would try 
your very best to be as fair as 
you are able to be in making 
your judgment?  If you are on 
this jury, who would try to be 
as fair you are able to be doing 
this job?’  [Wait until all hands 
go up.  Identify any reluctant or 
confused panelists.]

Great, so we know that if you 
are seated on this jury, every 
person here will try their best 
to be as fair as they can be in 
doing the job as a juror, right?  
[Hands again.  Acknowledge a 
few responses - track nonverbal 
agreement and disagreement 
signals.]

Again, please answer by show 
of hands, how many of you will 
agree to be as honest as you can 
when answering the questions 
you are asked during this first 
part of the trial?  [Wait for all the 
hands.  Acknowledge several.]

So, we know everyone will be 
honest answering these ques-
tions, and we know everyone 
will try to be as fair as they are 
able to be if they end up on the 
jury panel itself.  So, how come 
we need to ask any questions at 
all about your ideas and beliefs? 
[Be sure to follow up with the 
first people to speak up (or if 
no one speaks up, select some-
one).]

	
	 From this discussion, segue into:  

	
The only “wrong answer” is not 
one that’s off the subject, since 
the subject is your own lives, but 
the answer, thought, or feeling 
you have which you don’t let us 
know about - whether it comes 
up at the time a question is asked 
- just afterwards - or later!  It 
doesn’t matter.  The only wrong 
answer is the one held back.  
[Wait long, and mirror as many 
people as you can, before get-
ting verbal acknowledgment of 
this point, and then agreement 
to avoid the “wrong answer”.]

	 This “fair and honest” framework 
was developed by Eric Oliver to ac-
complish three crucial tasks with any 
venire panel.  First, it openly justifies 
the inquiry, by inviting and encouraging 
those potential jurors who are willing 
to speak up and agree that some people 
may have beliefs and attitudes which 
could cause them to be more prone to 
prejudge one kind of case over another, 
and so may be less suited to be a juror 
in this case than the person sitting next 
to them, no matter how hard they try to 
be fair.  However, be prepared for and 
open to comments from some potential 
jurors who have attitudes or beliefs that 
are unfavorable to your client’s case.  If 
you have no appetite for jurors’ true reac-
tions, verbal and nonverbal, you have no 
business trying a plaintiff’s case.  Jurors 
can only see you as authentic when you 
see and accept them as the same.  
	 Second, at any given time, if the at-
torney is confronted with the “I’ll have to 

wait and hear the facts” dodge, he or she 
can harken everyone’s attention back to 
the initial confirmation that “this part of 
the day is all about what you are bringing 
to the table”, not about the facts yet to 
come.  Third, this early confirmation can 
be used as support for moving to strike a 
potential juror for cause. 

Believing in your case
	 Your third task is to believe in your 
case.   Belief is supported by emotional 
intent.  The goal is for your belief in 
your case to be your underlying emo-
tion during the exchange with each 
juror – not the irritation you might feel 
about a judge who’s limiting your time, 
or your client who dressed poorly, or the 
notes your paralegal misplaced.  Once 
you recognize the proper underlying 
emotional intent, it will “put you in the 
moment”, allowing you to be open with 
the potential jurors and connect the story 
about your case to them.  It will occupy 
your mind and keep you focused. 
	 If you don’t believe in your case, 
your client, or some facet of your presen-
tation, you can’t expect jurors to believe 
in it either.  Likewise, if your belief in 
your case is clouded by distractions, ju-
rors will see the clouds.  We can’t expect 
jurors to see through clouds.  So before 
jury selection begins, spend a moment 
feeling the excitement you have over 
the story you are about to explore with 
the jurors, or the passion you feel about 
the community importance of your case.   
That way you will send a consistent mes-
sage, not a mixed one.  
	 Verbally, belief in your case can be 
demonstrated and invited by addressing 
the biggest biases simply and directly.  
For example:  

Who believes that with many 
serious on-the-job injuries, a 
lawsuit is born?  No matter what 
the circumstances?  Tell me 
about that.  Who feels a little dif-
ferently?  Tell me about that.  

Despite the on-the-job injury, 
this lawsuit is against the manu-
facturer of a piece of equip-
ment - for a product defect, 

GIVE YOUR CASE A CHANCE
continued from page 6

continued on page 8
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not against the employer.  Who 
believes suing the manufacturer 
for an on-the-job injury might 
be overreaching?  Who feels a 
little differently? Tell me about 
that. 
	
Accidents Happen – even para-
plegia can happen – the question 
is, are you prepared to give both 
sides equal consideration about 
whether the risks that resulted in 
paraplegia should be allowed to 
happen?

	 Verbally, inviting jurors to believe in 
your case can often be initiated in voir 
dire by asking questions that provoke 
juror reactions:

How many of you feel like your 

GIVE YOUR CASE A CHANCE
continued from page 7

doctors spend too much time 
with you? 

How many of you think seat 
belts are just accessories, like 
car jewelry?  

How many of you think con-
tracts are meant to be broken? 

	
Listening  
	 The fourth step in establishing your 
authenticity during voir dire is listening.  
That means focusing all of your attention 
on the jurors with whom you are having 
a conversation and quieting any internal 
dialogue.  When you are talking to a po-
tential juror, ask yourself, “what is his or 
her underlying emotion?”.  If you don’t 
know, you aren’t listening.
	 Keep in mind that voir dire is a two-
way communication.  Listening informs 
attorneys whether jurors are engaged.   
If you aren’t listening, you won’t know 
how you are doing or be able to judge 
the potential your case has with this 
juror.  That is, you won’t know how the 
potential jurors are reacting to you, your 
client, and your case.  However, there is 
a more important reason for attorneys to 
listen to potential jurors.  Jurors are more 
likely to listen to you when you listen to 
them first.  Sincerely listening to jurors 
validates for them the trust they can put 
in you and in return, the trust you can put 
in them. 
	 Jurors will know you are listening to 
them when you listen with your whole 
body, not just your ears.  Your nonverbal 
orientation is directed to the potential 
juror who is speaking.  You quiet ner-
vous movement (take the change or the 
keys out of your pockets) and you avoid 
shuffling papers and multi-tasking while 
talking with jurors.  Also, be careful not 
to interrupt a juror when he or she is 
speaking.  

Follow-up questions     
	 The type and quality of information 
that you obtain from potential jurors in 
response to the first question that you 
ask them about a particular topic or 
issue is typically vastly different than 

the type and quality of information that 
you obtain in response to your follow-
up questions about the same topic or 
issue.  When you actively listen to the 
responses to your follow-up questions, 
you will notice that jurors move from 
superficial answers to active expressions 
of their thoughts, feelings, opinions and 
beliefs. 
	 Compare the quality of the following 
answers and, thus, their value to you in 
determining which jurors to strike and/or 
what evidence you will have to present 
at trial and how to present it in order to 
be persuasive:   

Q. How do you feel about a 
lawsuit over a new back injury 
when there was already a pre-
existing back injury? 
A. It depends.  

Q. How so?
A. If the new back injury is a 
different kind of injury, or is in 
a different place, or required dif-
ferent treatment, we can prob-
ably distinguish between the 
two.  If everything is the same, 
I don’t know how we can tell 
one from the other and maybe 
she can’t either. 

Q. What testimony do you ex-
pect in order for you to figure 
out what’s different and what’s 
the same?
A. Well, I would think only a 
doctor could show the differ-
ence between the two.  For the 
patient, it probably all feels the 
same. 

	
	 This juror lays out in voir dire exactly 
how to handle the plaintiff’s pre-existing 
condition during trial: what to focus on 
and what not to focus on.  We now know 
the doctor has to show, not tell, the jurors 
the difference in location, kind of injury 
and type of treatment and that attempts 
by the patient to distinguish between the 
two will likely not be persuasive. 
	 The juror’s answers to the follow-up 
questions make it clear that testimony 

“Obama has frequently 
been compared to Franklin 
Roosevelt. So far, though, 
he most resembles the other 
president who had to con-
front that crisis, Herbert 
Hoover. The comparison is 
not meant to be flippant…in 
1928, Herbert Hoover was 
widely considered the most 
capable public figure in the 
country – like Obama – was 
almost certainly someone 
gifted with more intelli-
gence, a better education, 
and a greater range of life 
experience than FDR…
And, yet he failed.” 
– author Kevin Baker, in 
“Barack Hoover Obama”

continued on page 9
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GIVE YOUR CASE A CHANCE
continued from page 8

from the plaintiff alone about the dif-
ference in how he or she felt before and 
after the injury caused by the defendant 
would be unconvincing.  Instead, the ju-
ror will be looking for testimony from the 
plaintiff’s doctor – who will be viewed 
as the authority on this issue.  This kind 
of information can make the difference 
between winning and losing a case – 
and it can only be obtained by actively 
listening and following up on what the 
potential jurors are saying during voir 
dire.  

Conclusion   
	 These four steps to establishing your 
authenticity during voir dire - be open, 
connect, believe in your case and listen 
- may seem obvious.  However, many 
attorneys fail to follow them.  Ignoring 
these steps can be fatal to your case.  
Changes in today’s jury pool make it 
essential that attorneys learn how to 
become “authentic” in the eyes of the 
jurors.  

Amy Pardieck is an experienced trial 
consultant who comes from a family of 
trial attorneys. She works through the 
Bloomington, Indiana based firm of 
Perceptual Litigation, L.L.C., and has 
worked with a nationwide selection of 
attorneys. In earlier years, as a qualified 
systemic therapist, she developed a spe-
cialty in nonverbal communication within 
groups and with individuals which serves 
her well when it comes to focus groups, 
mock trials and actual jury panels. She 
is a member of the American Society of 
Trial Consultants, and can be reached at 
amypardieck@sbcglobal.net.

firm,” said Duke Dean David Levi, who 
has been working to better integrate 
theory and practical skills at Duke.
	 Washington and Lee’s curriculum 
overhaul is also a bid to make graduates 
more attractive to employers. “When 
lawyers and judges describe the com-
petencies they wish young attorneys 
had more of, they never say, ‘I wish 
they knew more legal doctrine,’ “ said 
Washington and Lee’s Smolla. “They 
always say, ‘I wish they had more busi-
ness judgment. I wish they could write 
better.’ “
	 Instead of traditional classroom 
courses, 3Ls at Washington and Lee 
go through four lengthy simulations 
intended to approximate real-world 
legal problems. Students are assigned a 
fictitious client and a case file and work 
through the legal issues during a period 
of weeks while keeping billable hours, 
arguing motions and submitting briefs. 
At least one of those cases must involve 
working with a real client.

THE BOLDEST MOVE
	 Several legal educators view Wash-
ington and Lee’s approach as the bold-
est move in legal curriculum reform in 
recent years. The progress and outcomes 
of the new program are being closely 
watched within the law school commu-
nity, they said.
	 The new curriculum is optional for 
current 3Ls, and the school initially es-
timated that fewer than half the existing 
class would opt in. In fact, two-thirds of 
the class signed on.
	 “I suspect that a lot of students found 
this program particularly attractive when 
they saw the job climate right now,” 
Smolla said.
	 The University of California at Los 
Angeles’ new Transition to Practice 
L.L.M. also is squarely focused on real-
world lawyering skills. UCLA unveiled 
the program last spring, as a number of 
law firms announced deferrals for their 
incoming associate classes. In addition 
to helping students secure externships in 
corporate legal departments, the school 

is adding a Chapter 11 bankruptcy clinic 
and a course on the practical aspects of 
being an attorney.
	 A new intellectual property clinic, 
dubbed Counseling Emerging Tech-
nologies and Enterprises, will be jointly 
taught by the law school and the busi-
ness school. Business and law students 
will collaborate in helping technology 
entrepreneurs affiliated with the uni-
versity develop business plans that take 
into account intellectual property laws. 
Those enterprises, it is hoped, may be 
spun off to a UCLA program that helps 
launch startup businesses.
	 “The idea is to get students thinking 
about the legal issues and the needs of 
clients,” said UCLA Law Dean Michael 
Schill. “It also teaches them business 
skills, and it teaches them the financial 
motivation of clients as well as how to 
work in teams.”
	 A number of schools are introducing 
courses on what it means to be a lawyer 
and how areas of law differ — some-
thing the Carnegie report concluded law 
schools do poorly.
	 The U.C.-Irvine School of Law re-
quires all ILs to take a year-long course 
called The Legal Profession that will 
meld traditional professional respon-
sibility coursework with instruction 
about different practice settings, the 
role lawyers play and the major issues 
facing the legal profession. The course 
will include a series of panel discussions 
at which practicing attorneys will talk 
about everything from criminal defense 
and prosecution to working in a solo 
practice, large law firm or in-house set-
ting.
	 “There’s interest in teaching about 
the legal profession and professional 
responsibility in new ways, and I think 
people are exploring new approaches,” 
said professor Ann Southworth, who is 
teaching the course with her colleague 
Catherine Fisk. “Part of the idea of mak-
ing this a first-year course is that students 
can use systematic information about the 
profession they are entering. They can 
use it to figure out what they want to do. 
That shouldn’t just be left to the career 
office.”
	 Duke Law School is adding a year 

REALITY’S KNOCKING
continued from page 3

continued on page 10

“I don’t want to say we have a 

special-needs media, but they 

were literally mesmerized by 

a shiny object.” 

– Bill Maher
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long 1L course dubbed the Dean’s 
Lecture Series, co-taught by Levi. The 
course will bring in a wide array of at-
torneys to discuss their practices and 
professional values plus business issues 
and innovation in the profession.
	 “We’re trying to get students from 
the very beginning to think about what 
type of career they want,” Levi said. “A 
few years ago, there was kind of a magic 
carpet [in the legal job market] and it was 
easy to get on that carpet without a lot 
of reflection.”
	 Last spring, Indiana University 
Maurer School of Law - Bloomington 

“The debasement of language, which Shakespeare under-
stood was a prelude to violence, is the curse of modernity.  
We have stopped communicating, even with ourselves.  And 
the consequences will be as extreme as in the Shakespearean 
tragedy.”
	 “Those who seek to domnate our behavior first seek 
to dominate our speech.  They seek to obscure meaning.  
They make war on language.  And the Enlish- and Arabic 
- speaking worlds are each beset with a similar assault on 
language.  The graffiti on the mud walls of Gaza that calls 
for holy war or the crude rants of Islamic militants are ex-
pressed in a simplified, impverished form of Arabic.  This is 
not the classical language of 1,500 years of science, poetry 
and philosophy.  It is an argot of cliches, distorted Quranic 
verses and slogans.  This Arabic is no more comprehensible 
to the literate in the Arab world that the carnival barking 
that pollutes our airwaves is comprehensible to our literate 
classes.  The reduction of popular discourse to banalties, 
exacerbated by the elite’s retreat into obscure, specialized 
jargon, creates internal walls that thwart real communica-
tion.  This breakdown in language makes reflection and 
debate impossible.”

- Chris Hedges in the “The War on Language”

debuted its legal profession course for 
ILs. Approximately 30 practicing at-
torneys were invited to discuss different 
practice environments and office poli-
tics, among other practical professional 
matters.
	 “It’s kind of like a for-credit medita-
tion on your future values and career,” 
said Henderson, who teaches the course. 
“My students were skeptical because 
it was so different from all their other 
classes. We got a fair amount of push-
back, but we’re trying to address the 
needs sketched out in the Carnegie 
report.”
	 Washington and Lee also has added 
a legal profession course to its new 3L 
curriculum this year. 

‘A MIXED BAG’
	 Although the law school curriculum 
reform movement is gaining steam, legal 
educators said, progress is piecemeal and 
not comprehensive.
	 “It’s a mixed bag,” said Roy Stuckey, 
a retired professor from the University 
of South Carolina School of Law and 
author of the Clinical Legal Education 
Association’s 2007 report, Best Practices 
for Legal Education. “Some schools are 
wholeheartedly addressing change, and 
there are some schools that don’t seem 
to be paying attention.”
	 It’s difficult to get a true sense of 
the extent of curriculum reform, Stuckey 
said, because some schools claim that 
they are making significant changes 
when, in fact, the changes are relatively 
minor. However, it’s clear that more 
schools than ever are seeking ways to 
be more relevant, he said.
	 Northwestern Dean Van Zandt 
said that law schools should go beyond 
simply adding skills-based courses and 
focus on what employers are truly seek-
ing.
	 Last year, Northwestern hired an 
outside consultant to survey law firm 
leaders, in-house counsel and govern-
ment attorneys about the competencies 
they look for when hiring. The list 
included project management ability, 
teamwork and a basic understanding 
of accounting, business practices and 
globalization.
	 With those findings in hand, the 
school developed the curriculum for 
the accelerated two-year J.D. program 
that it launched in May. Students are 
required to take a strategy course taught 
by faculty from the business school plus 
a qualitative analysis course. Another 
mandatory course focuses on organiza-
tional behavior and the psychology of 
decision-making.
	 If these new, competency-based 
courses prove successful, they will be 
integrated into the traditional, three-year 
J.D. curriculum, Van Zandt said.
	 “The goal is to produce people 
employers and clients recognize as be-
ing different from graduates of other 
top law schools,” he said. “If you know 
nothing else about a candidate, you will 
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continued on page 12

REFLECTIONS ON MIRRORING
continued from page 1

maker since facing that group back in 
March of 1984. However, it wasn’t until 
just recently that neurologists around the 
world were able to prove what we’d been 
doing actually works. It works as well 
or better than our trainees consistently 
attest to from results within in their own 
practices.
	 With the recent discovery of mirror 
neurons and their role in engaging atten-
tion— even empathy—from your listen-
ers, twenty-five years of training for our 
attorney clients have been validated—
after the fact—by the brain scientists. 
(Thank goodness, those attorneys and 
their clients didn’t have to wait.) Mirror 
neurons are nerves in the brain associ-
ated with both starting actions and with 
responding to actions seen (or vividly 
imagined) in another. We all know we 
each learn how to act like human beings 
primarily by mimicking each others’ be-
haviors. What wasn’t always clear were 
the particular brain mechanics that make 
that mimicking possible. In addition, we 
didn’t understand how those mechanics 
maintain an active, sometimes crucial 
role in communication, influence, and re-
lationships throughout our adult lives.
	 Science has finally confirmed this 
skill to be the single most powerful 
persuasive tool you can use in litigation, 
negotiation, mediation, or in court. What 
other skill offers you the chance to invite 
your listener to switch from a posture of 
reticence or suspicion to an inclination 
to help you persuade them? It is as close 
as we can come today to delivering the 
“magic bullet” attorneys have been seek-
ing to improve the level of influence they 
can have with almost anyone, in virtually 
any venue.
	 But it’s a little nerve-wracking to 
learn and use this technique, because 
consciously directing your communica-
tion efforts into territory that has always 
been relegated to nonverbal, “intuitive” 
responses will cause some discomfort for 
almost anyone. If you want to melt the 
ice for the people you wish to persuade, 
first you’ve got to break through it for 
yourself. The reports we have received 

of remarkable success—beginning with 
the first lunch break at that first group—
have consistently shown the effort to 
manage your own discomfort is very 
well worth it.

	 “Hello in there!”
	 “Am I coming through?”
	 “Is this registering?”
	 Before a trial attorney starts to guess 
whether a listener has received a message 
the way she or he wishes, the question 
is more basic: is the listener available 
to receive the message at all? Plenty of 
lawyers are familiar with the sensation 
of staring into wide-open eyes, fearing 
that the minds behind them are focused 
far from the point.
	 We can all ask for, direct, or even de-
mand someone’s attention. But the truth 
is that paying attention is not a wholly 
conscious activity. We cannot demand 
attention at will, politely or not. Volume 
won’t always capture it—ask the parent 
of a small child. Proximity won’t guaran-
tee it—people staring you in the face can 
still forget every word before you finish 
speaking. A flash of a cufflink can send 
a juror off on some reverie, despite the 
juror’s honest efforts to focus. Noise can 
keep you from holding your mind still 
to watch and listen—ask anyone ever 
distracted by a dripping faucet. Even a 
physical sensation like an itch or a sore 
back, can totally turn attention away 
from the intended object at unpredictable 
moments.
	 If your clients’ case story needs 
full and focused attention for a listener 
to see and hear it compellingly, I sug-
gest you connect first nonverbally, then 
verbally—the way the brain forms its 
most vivid memories and compelling 
responses. The alternative is to risk 
offering factually and legally eloquent 
messages which fall on deaf ears and 
glazed eyes.
	 It turns out that the way we all con-
nect, when we do, is always, without 
fail, at the nonverbal level first. What 
does that mean? Very simply, a part of 
your mind picks a part of my behavior to 
mimic. When I see and sense that, a part 
of my mind responds in kind by matching 
that same or some other behavior, such 

know they have these competencies and 
will be strong interpersonally and will 
understand business.”
	 The true test of whether curriculum 
reform will spread will be the employers’ 
reactions, legal educators said.
	 “If employers report back that they 
are hiring more of a school’s gradu-
ates because they are better prepared, 
that will be a driver for more change,” 
Stuckey said.
	 Adding more practical coursework 
won’t necessarily translate into better 
job opportunities for students, Hender-
son said, but many people will scrutinize 
the reaction to Washington and Lee’s 
revamped 3L curriculum.
	 “There has to be some institutional 
payoff,” he said.
	 Lisa Kloppenberg, Dean of the 
University of Dayton School of Law, 
said that curriculum reform has been 
a positive thing for the school and its 
students. Dayton is credited with being 
among the first to undergo a serious cur-
riculum revamp. In 2005, it launched its 
“Lawyer as Problem Solver” curriculum, 
which requires every student to take a 
course in alternative dispute resolution, 
an externship and at least one clinical or 
capstone course based on a real practice 
simulation.
	 Statistics for the class of 2008 — the 
first to complete the new curriculum — 
showed that placement improved by 2% 
in a year when average placement figures 
fell slightly at law schools nationwide.
“The students are really beginning to see 
it pay off in their practical and market-
able skills,” Kloppenberg said. “It’s not 
enough to learn the substance of the law. 
In the real world you have three or four 
areas of law intersecting and you’re deal-
ing with people and complications.”

Karen Sloan is a staff reporter with the 
National Law Journal. She can be reached 
at karen.sloan@incisivemedia.com.
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“It... does show some very 

basic skills we are looking for, 

like conveying some meaning 

and some spelling.”

- Peter Buckroyd, a senior 
examiner for the Assessment 
and Qualifications Alliance 
which grades British high 
school exams.  He was 
quoted Monday as saying 
he gave a student two points 
out of a possible 27 on an 
English paper for writing 
just a two word expletive (it 
started with “f”, followed 
by “off”.)  “It’s better than 
someone that doesn’t write 
anything at all,” Buckroyd 
said.

continued on page 13

REFLECTIONS ON MIRRORING
continued from page 11

as a posture, gesture, or head tilt. Sounds 
spooky at first, but just pay attention and 
you’ll start seeing and hearing it every-
where. Mirroring as a technique takes 
advantage of this ubiquitous exchange of 
behaviors that goes along with other than 
conscious attention to set up and confirm 
a person’s responsiveness, without hav-
ing to ask for her attention out loud.
	 By observing yourself and others 
you can quickly establish that the greater 
the focus on someone’s message, the 
more unconscious behavioral mirroring 
happens. This natural habit of adopting 
some behavior from whoever has our 
attention happens everywhere, with ev-
erybody. You can use this habit to almost 
instantly direct the focus and confirm the 
quality of your listeners’ attention at any 
time.
	 Mirroring appropriately is as easy 
as one, two, three:

•	 MATCH SOME POSTURE, GES-
TURE, TONE, FACIAL MOVE-
MENT, RATE, PITCH OR VOL-
UME OF SPEECH. Do this a couple 
seconds after he or she displays the 
cue or immediately as your turn to 
speak comes up in a conversation. 
You won’t need to keep it up for 
more than five to seven seconds. 
But always be sure in situations 
where you are not “taking turns” 
and waiting to respond that you al-
low a two- to four-second pause, out 
of courtesy to the decision maker’s 
mental process.

•	 NOTE THE LISTENER’S RE-
SPONSE. Not what he/she says, 
but rather how each unthinkingly 
reacts to your mirroring. Though 
the reactions take many forms, like 
a particular hand or foot move-
ment, common responses include 
increased eye contact, head move-
ments similar to nods, and turning 
the corners of the mouth.

•	 FEED BACK THAT RESPONSE 
YOU JUST NOTED AS PRE-
CISELY AS POSSIBLE. Without 
this step, you have not established an 
exchange of communication and you 
won’t be able to confirm the level of 
attention you seek. 

	
	 So, imagine sitting down to start a 
deposition or a negotiation, or standing 
to start voir dire or an opening statement. 
You look at your listeners as you always 
would, say whatever preliminary phrases 
as you always would, but, just before you 
begin, you do something deliberately 
you’ve let unreliable chance handle up 
till now.
	 Start seeking out a posture in your 
listeners (leaning in, back or turned 
partly sideways), a gesture (head tilts, 
hands or feet arrangements, eyebrows 
lifted, and so on), a tone of voice or 
pattern of speech (faster, slower, more 
words or less than your own “norm”). 
Then match that behavior in your physi-
cal output as you begin the oral part of 
the communication.
	 Within a couple seconds, the other 
person responds. Most typically (though 
not always), the person responds in one 

of three ways: increasing eye contact, 
movements of the head, or movement of 
the lips. Avoid the temptation to waste a 
second interpreting their response (is it 
a smile? Fear? Annoyance? Attraction?) 
This turns nonverbal communication 
back to an unproductive conversation 
with yourself. Forge ahead. Note the 
unconscious response your mirroring 
got. Then, carefully feed that reaction 
back, now mirroring for a second time 
in just a few seconds. 
	 Assuming you’ve seen what you 
thought you saw, and matched their 
responses well, a remarkable thing hap-
pens. That slight turning up of the lip be-
comes twice as broad, or the little tipping 
back of the head turns into three distinct 
up and down moves, or the little cant 
of the head to the left becomes twice as 
steep, or quickly straightens completely. 
Whatever response you saw the person 
have to your first mirroring, as you feed 
it back exactly as it appeared, it somehow 
gets “amplified” or altered by their inner 
process. Some part of their mind knows 
to isolate on that particular response, 
the one you feed back just after they 
displayed it, yet their head picks that one 
reaction over all the others they could 
spontaneously have in that moment, and 
changes that one right in front of you.
	 Altering that particular behavior, 
without any conscious will or aware-
ness, turns out to be a reliable indicator 
that you’ve set up a connection. That 
connection is outside conscious reach, 
and the person sitting across from you 
has confirmed it. Yet, under ten seconds 
has passed. 
	 “Your Honor,” you say as you stand 
to approach the bench during pretrial 
motions. You notice and match a slight 
tip of the head to the judge’s right, as 
you walk forward. Halfway to the bench, 
in response to your first mirroring, the 
judge raises his chin slightly, twice. 
About to reach the bench, you feed back 
this dual response to your first reaching 
out. Almost immediately, the judge bobs 
his head back farther than before, and 
dips his chin just slightly, two times—
amplifying his initial response, reacting 
to your acknowledgement. 
	 You may not win the motion, but 
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you have forged the connection for future 
responses, and the odds go up along with 
the level of unconscious rapport you 
continue to work to build.
	 By matching the listener’s respon-
sive movement or sound, you offer the 
other person a chance to demonstrate his 
or her full attention. If you have it, the 
person will alter or amplify the response 
(head movement, hand movement, voice 
tone shift, eye focus, or facial expression) 
you just carefully fed back. All this hap-
pens outside conscious notice, but not 
without their full attention. You can do 
all three steps in less than ten seconds, 
while talking about other things.
	 This technique of mirroring is 
primarily responsible for my career 
working with trial lawyers. It was in 
the early 1980s, after mirroring a well-
known opposition expert in deposition 
for a medical negligence trial that John 
Carey, former president of the Minnesota 
Trial Lawyers, asked me to try teach-
ing these techniques to some attorneys. 
He noted that when he used mirroring, 
each deposition answer the doctor gave 
became more detailed and forthcoming. 
Ultimately, the opposing counsel took 
the expert aside and reprimanded him 
for volunteering too much information 
and helping the plaintiff. This expert 
had successfully confounded plaintiff’s 
attorneys in many prior cases. The only 
difference from all prior depositions 
was that here, John had started sitting 
a lot like the expert, while tracking and 
showing some respect for the responses 
that little effort kept getting him.

Leaning My Way
	 Mirroring or matching some part of 
the behavior of your listeners is the most 
effective means available to capture and 
then direct full attention. The three-step 
technique takes about ten seconds, does 
not depend on any spoken words, and 
yields a far more complete connection to 
the listener’s mind than spoken messages 
alone. That is because mirroring allows 
you to approach people at the same 
mental level of the flashing cufflink, the 

errant noise and the sudden itch.
	 The connection, often called rapport, 
is active in the mind before pre-existing 
biases, values and beliefs come into play. 
By mirroring a listener’s mannerisms and 
then his subsequent reaction, to confirm 
his unrealized amplification, you can 
establish a connection with him that in-
vites his full attention, though he may be 
consciously predisposed to disagree with 
your words. If you approach a listener 
with some respect for the real nature of 
attention and its primarily unconscious, 
and then conscious, layering, any listener 
will offer you the full range of his or her 
attention despite conscious biases. Do 
not expect the same attentiveness if you 
fail to mirror before offering up your 
words.
	 Here’s how New Jersey trial attor-
ney Tom Vesper recently described such 
an encounter at deposition:

In a case involving a defendant 
previously deposed by my 
co-counsel described to me 
as the most stubborn, hard-to-
understand witness he’d ever 
deposed, mirroring worked a 
“miracle” of clarification. The 
defendant’s prior deposition 
read like a bad Tarzan script: 
“me defendant, you lawyer.” 
I decided to re-depose this 
individual, disregarding my 
co-counsel’s caveat that this was 
a waste of time. I was warned 
that he was a former Nazi...
who didn’t understand English, 
was difficult to understand, and 
was basically like talking to a 
wall. I arrived at the deposition 
early, and even before it started 
or the defense attorney arrived, 
I greeted the man. He stood 
and formally bowed to me. I 
formally bowed to him. I imme-
diately commenced mirroring 
as I got him a cup of coffee. He 
sat down, folded his arms across 
his chest and leaned forward; so 
did I. He then took the oath after 
which he placed both hands on 
the table, and we were off...
This defendant, who had ex-

pressed difficulty in under-
standing basic questions at his 
first deposition immediately 
admitted to me he had taken 
several days to prepare his writ-
ten answers to interrogatories 
as best he could with his wife. 
He also quickly admitted that 
he had performed an installa-
tion contrary to manufacturer’s 
instructions [and] further [ad-
mitted] he had never gotten the 
manufacturer’s instructions. At 
a time when the project was 
nearly over, he took them to 
the general contractor (another 
defendant in the case)...and was 

	 “It’s no great feat to arrest 

a man who tells a federal 

agent ‘there is no innocent 

explanation’ for his actions 

and that he expects to go 

to jail.  The Securities and 

Exchange Commission blew 

many chances over the past 

decade to uncover his ruse, 

even after receiving many 

detailed tips.”

	 “It’s unclear why the SEC 

failed to stop Madoff, whether 

because of corruption, a lack 

of smarts, a dearth of interest 

or some combination.  We can 

say with confidence, though, 

that many other huge frauds 

still are operating freely today 

- and that the government 

might not be inclined to 

intervene, even when it knows 

all about them.”

- Columnist Jonathan Weil,  
Bloomberg News Service
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told by the general contractor 
to “ignore them!” Obviously, 
defendant’s counsel and defense 
counsel for the contractor were 
stunned at the flood of informa-
tion pouring out to me through 
this presumed “Berlin Wall.”

	 Vesper said rapport which the mir-
roring generated led the defendant to 
give more honest and detailed answers 
that went well beyond the scope of the 
questions. At one point, the defense 

counsel tried to stop him from answering 
a question by grabbing his shoulder. The 
defendant just pulled away and continued 
talking with the object of his full atten-
tion.

Reading Mirroring Among Others
	 It is not always necessary to use mir-
roring directly to reap benefits for your 
client. Often, just watching ordinary mir-
roring among others—in negotiations, 
in meetings, or in the jury box—can 
provide a great deal of valuable direction 
for your efforts.
	 I made this point to a room of attor-
neys attending an American Association 

for Justice (AAJ) National College of 
Advocacy course a few years ago. I’d 
introduced some nonverbal techniques, 
including mirroring, to the group that 
morning. In the afternoon, we gathered in 
a large, semi-darkened room to watch a 
mock jury deliberation on closed-circuit 
TV—sans sound. While the audio glitch 
was being fixed, the attorneys and I ob-
served the group selecting seats around 
the table before beginning delibera-
tions.
	 The lawyers were all experienced at 
trials and interested in the deliberations, 
but were getting a bit bored from the 
delay. One lawyer said, “Hey, Eric, tell 
us what they’re thinking!” to the delight 
of a couple of his colleagues. Several 
lawyers seated near me turned to look. I 
spoke to four of them seated in front of 
me, still facing the silent screen. 

I can’t tell you exactly what 
they’re thinking, but I can tell 
you this. The woman in the gray 
coat (Ms. Gray Coat) will be the 
person to direct all the activity. 
The young man across from her 
(a law student, we had been told 
by the organizers of the event) 
will probably be suggested as 
the nominal foreperson, but he 
will still defer to her directions. 
The woman to her immedi-
ate left will be the one to talk 
first on most subjects (Ms. Me 
First). The younger, dark-haired 
woman directly across from Ms. 
Gray Coat will typically speak 
last. The older gentleman to her 
left will have to be prompted for 
any contributions, and Ms. Gray 
Coat will have the last word 
announcing a consensus, after 
which deliberations will come 
to a quick halt, all within five 
minutes.

	 Shortly after, the sound returned, 
and over the next forty to fifty minutes, 
as each predicted response appeared, 
the four lawyers would turn and stare 
at me. Later, they said they were most 
impressed not that the information had 
been advertised, but that I had gleaned 
most of it from watching the jurors speak 

	 “The Daily Show isn’t ‘fake news’; it’s nightly com-
mentary and media criticism.  If you’re watching, you get 
that - and so you probably trust him.”
	 “In contrast, I wonder why anybody is expected to be-
lieve network anchors - not because they’re particularly 
weaselly but because they all go on TV every night pretend-
ing to have no thoughts about anything.”
	 “Sure, they radiate Cronkite-like unflappability.  But 
their determination to appear nonideological results in a 
kind of false neutrality that journalists too often pretend 
equals balance.  On network news, every political story has 
two sides, neither side is better, fairer, more decent, more 
common-sensical, more provable - than the other, and the 
MO is to maintain the pretense that perfect objectivity lies 
exactly halfway between any two positions you’re cover-
ing.”
	 “The problem is that real people, no matter what their 
political stances, don’t think that way, and I don’t believe 
Couric, Williams, or Gibson does either.  Trust them?  Why 
would you trust someone who pretends everybody has a 
good point?  Why would you trust someone who never 
comes down for or against anything - someone hell-bent 
on remaining unknowable?” 

- Culture Critic Mark Harris
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about things like soda pop and seating 
arrangements. The lawyers assumed, 
as we are all prone to, that the subject 
matter of a discussion somehow controls 
the outcome. We presume that concepts 
drive our interactions: “Tell us what they 
are thinking so we may know what they 
will do.” More often, it’s, “Watch what 
we do to learn about our thinking.”
	 What drove my guesses about the 
mock jurors was what they did without 
ever thinking. I looked for the connec-
tions they advertised, the alliances those 
predicted, and the sequence in which 
the group introduced and subsequently 
disposed of the topics. I could see the 
connections by watching who was mir-
roring whom—and when. The sequence 
of when each person consistently shifted 
posture or gestures after someone else 
showed the order in which people would 
most likely speak when deliberating. And 
the way Ms. Gray Coat invited people to 
speak or to stop simply by moving the 
focus of her attention, without neces-
sarily speaking, told me who would be 
directing things once we could again hear 
the conversation.
	 The lawyers made an assumption 
to which we are all prone: figuring the 
subject matter of what we talk about 
somehow controls and directs our experi-
ence and its outcomes. We presume our 
conscious thoughts drive our interac-
tions: “tell us what they’re thinking,” so 
we’ll know what they might do.
	 When I was observing the jurors, 
however, what I watched was what I 
teach any lawyer to observe; what they 
were doing without thinking. What gave 
me the most valuable information about 
their likely directions were things they 
wouldn’t be conscious of even if they 
tried.

First Things First
	 During voir dire, and through a 
trial, effective trial attorneys try hard to 
reach jurors’ conscious thinking. They 
endeavor to use plain English, they use 
common analogies, and they try to es-
tablish strong verbal anchors for major 

points. 
	 Texas attorney Jim Perdue suggests 
a smile is one of the most powerful tools 
a lawyer has when facing jurors. A smile 
moves the attorney away from the most 
verbal and conscious ways of commu-
nicating a client’s message and toward 
the more powerful nonverbal forms of 
communication. Smiles sit right at the 
border between conscious efforts to 
capture attention and all other means.
	 When testing perceived measures of 
rapport, communication researcher Frank 
Biernieri and his associates found that 
postural and gestural mirroring provided 
the strongest indication of connection 
between people. Interestingly, they found 
that study subjects whose job it was to 
rate the strongest factors associated with 
rapport discounted the importance of 
mirroring compared with smiles, prox-
imity, and eye contact, among several 
options. Mirroring was, by far, the most 
effective predictor of connection.
	 Biernieri’s study shows the inverted 
reality between what people expect to be 
effective and what truly is when making 
connections. The more easily a listener 
consciously appreciates an action, the 
greater the expectations we hold for that 
action’s success. People easily appreci-
ate the conscious message that smiling 
passes. But, you can access a greater 
share of people’s attention if you respond 
to them in line with how their attention 
actually functions outside conscious 
thinking.
	 What will the effort to mirror judges, 
witnesses, and jurors get for you and 
your client? At the very least, it offers 
full access to their focused, undistracted 
attention. This level of attention is the 
one where impressions, the first part of 
judgments, reside. Most of the life expe-
riences that a person uses to appreciate 
your message also reside here. To get this 
level of attention, you must start at the 
nonverbal level and move down to the 
words.
	 Mirroring offers advantages to trial 
lawyers in many ways. Hundreds of at-
torneys I’ve trained across the country 
can confirm that in deposition a little 
mirroring goes a long way toward get-
ting longer, more detailed, and even 

strategically harmful (to the opposition) 
responses from both expert and lay wit-
nesses. 
	 Judges can—and have—been en-
gaged by mirroring to the point they 
refer to “hearing” arguments actually 
delivered by purely nonverbal means. An 
attorney using mirroring let his opponent 
rant and rave on a motion while he sim-
ply matched the reactions of the judge. 
The judge denied the motion, saying, 
“I’ve heard from both of you...” Also, you 
can help witnesses and clients to present 
their stories more effectively if you spend 
your preparation time working with their 
full undistracted attention. Then, in court, 
you can actually help them regain that 
sharper focus using the same technique 
when they begin testifying.

Who’s Responding?
	 Mirroring allows you to track re-
sponses. Jurors sometimes adopt the 
postures and gestures of certain people 
in the courtroom with whom they’ve 
developed connections. They don’t just 
mirror their fellow jurors. Although not 
confirming agreement or affection, this 
signal does confirm who currently has 
that person’s less-divided attention. In 
one of my earliest post-trial interviews, 
one juror repeatedly modeled the actions 
of the plaintiff’s attorney when describ-
ing his “private” thinking process in 
arriving at a plaintiff’s verdict.
	 While reviewing the video, I was 
fast-forwarding and rewinding the whole 
forty-five minutes and noticed a curious 
thing. Three different times, the young 
man leaned far forward, shoved both 
arms out from his shoulders bent at the 
elbow (as if grasping an invisible bar-
rel), knit his brows, and sharply nodded 
a couple times. Slowing the replay down 
on just these three vignettes, I discov-
ered the first was a congruent replay of 
the plaintiff’s attorney in opening and 
closing describing the bad act attributed 
to nurses in the E.R. The second was 
a comment about what other options 
this plaintiff-leaning juror thought the 
defense should have explored before 
jumping to a negative conclusion about 
their patient. Most revealing, the last 
time he did the whole outraged plaintiff’s 

continued on page 16
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lawyer “package,” he had nothing to 
do with recounting the facts at all. The 
words spoken were all about the juror’s 
private decision making process, but the 
body looked exactly the same as the first 
time he mimicked the attorney’s claim 
the nurse just assumed this lady was 
doing drugs, justifying the hospital’s 
later mismanagement of their obstetrical 
patient. How he said it revealed far more 
than what he said—and who he was fol-
lowing.

Who’s Following Whom?
	 When we observe mirroring among 
jurors over time, it often shows us a se-
quence in which people respond repeat-
edly to things they hear and experience. 
That order almost always transfers to the 
jury room when they begin deliberating. 
Knowing the predilections of jurors, such 
as who will probably speak first, second, 
and last, can provide a wonderful chance 
to craft your case presentation to take 
advantage of that sequence. For instance, 
in the earlier example, you could see 
that Ms. Gray Coat’s friend on her left 
would lead each subject after observing 
the order of the group’s mirroring. You 
knew what the hot-button biases and is-
sues were for her in voir dire. With that 
information, you could form some pretty 
strong guesses as to which portions of 
the case story she might bring up first 
in deliberation. If those portions are not 
your particular strengths, you might want 
to shore them up more strongly in open-
ing and during testimony along the lines 
of Ms. Me First’s prevailing biases. Or, 
before it’s too late, you could choose to 
offer different, stronger parts of the case, 
cast to be more appealing to someone 
with those attitudes (revealed during voir 
dire), which can help strengthen the story 

in another, related area. At a minimum, 
you would know what you would have 
to communicate, with whom and when. 
How exactly to go about it depends on 
the specifics of your case, your presenta-
tion style, and your witnesses.
	 When dealing with biases, know-
ing which juror is more likely to fully 
attend to which other jurors offers you 
a priceless chance to frame, suggest and 
reinforce alterative biases to one or both 
parties. This framing and suggesting al-
lows you to overcome some of the jurors’ 
prevailing leanings in deliberation.
	 For example, after watching who 
shifted first, second, third, and so forth 
in a focus group, I had a strong idea who 
would direct the deliberations. So, even 
though the rest of the panel had some 
strong conservative leanings regarding 
suing doctors, one young man was able 
to bring his beliefs out early. This man 
believed in personal responsibility and 
felt that the doctor failed to “do all he 
could to protect the patient.” This shifted 
the tenor of the whole panel’s discus-
sion. The person who had followed him 
most nonverbally spoke up next, and she 
also used the preventability language. 
So did the person to speak after her 
(who was mirroring the first woman, 
who was following the young man). 
Naturally, in court, it will be you or a 
witness who addresses the people the 
others are following, along lines they’ve 
declared important in voir dire or on their 
questionnaires. Having that sequence 
to observe can be of tremendous value, 
and the sequence is there to use in every 
single case. Mirroring is a naturally oc-
curring phenomenon present in almost 
every human interaction.

Targeting One Particular Juror
	 By mirroring both a witness and a 
juror in proper sequence—juror, then 
witness, then back to the juror—you can 
actually invite a witness to “target” select 
pieces of testimony to a particular juror, 
assured that the particular juror will have 
his or her full attention on that specific 
piece of the witness’ message. You mir-
ror the juror as you begin your question, 
passing to the witness as soon as you 
see a response. Then, as the answer is 

about to start, having mirrored the wit-
ness through the middle and end of the 
question, you are ready to “throw” the at-
tention you’ve captured from the person 
on the stand back to the person whose 
attention you confirmed at the start just 
as the answer begins. But now you are 
confident that you have their full, undi-
vided collected attention, instead of just 
hoping that they are looking in the right 
place. So, imagine connecting the “Mr. 
More Science” juror who wants only 
measurable, objective evidence on the 
cause of harms with the expert witness 
you brought to provide it. As the expert 
is on the stand, you see that Mr. More 
Science, the one who revealed concrete, 
objective, and measurable evidence is 
a big factor for him during voir dire, is 
leaning forward with his head tipped a 
little to his right.
	 This witness can give him what he 
wants. As you approach the key subject 
in your questions, standing near the far 
end of the jury box still facing your wit-
ness but turned toward the jurors, you tip 
your own head, just as Mr. More Science 
has his tipped. Without even meeting 
your eyes, within a couple seconds, Mr. 
More Science straightens his head and 
purses his lips. You immediately follow 
suit, as closely as possible, while the wit-
ness answers the previous question. The 
juror purses his lips more, and juts his 
chin forward, straightening even more 
in response to your efforts. Mirroring 
accomplished.
	 Moving forward a step or two till 
you’re almost even with Mr. More Sci-
ence, you now match your witness’s 
shoulder tilt, and he responds by tilting 
his head as well. So, you feed that back, 
and he then amplifies the reaction, drop-
ping his shoulder and head a bit more, 
while you say, “Doctor, please tell the 
jurors what the objective, measurable 
evidence here draws you to conclude?” 
	 As you speak, you don’t just do the 
usual, vague hand wave toward the jury 
box that always accompanies attorneys’ 
asking a witness to “tell the jurors” 
something. Frequently, I’ve seen lawyers 
wave at the ceiling and, depending on 
the level of witness rapport, the witness’ 
gaze will often fly right up there, actu-

If Wile E. Coyote had 
enough money to buy all 
that ACME crap, why 
didn’t he just buy dinner?

continued on page 17
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ally breaking juror contact, instead of 
improving it.
	 No, you draw a hand in front of you, 
chest high, with a finger slightly pointed, 
and drag the witness’s focus (now fully 
committed to you) directly to the face 
and eyes of Mr. More Science, who also 
is still intently focused on you. In the 
world of nonverbal communication, you 
may as well have said, “Please tell my 
friend in seat #3 here, exactly what he 
most wants to hear, Doc.” And, he will 
proceed to do just that. With both of them 
having just confirmed they’re putting the 
full force of their other-than-conscious 
facilities into the exchange.
	 Is that choreography complex? Yes. 
Are attorneys who’ve practiced these 
techniques doing it every week to some 
great effect? Oh, yeah.

Enhancing Witness Presentation
	 After capturing a witness’s attention 
by mirroring, you can more effectively 
invite that witness to enhance memory 
and intensity in their recollection. 
	 Your witness on direct exam may 
need help to view the scene of the hospi-
tal room again, in his own mind, so that 
he can give a more detailed and compel-
ling description. But, you’ve learned he 
is not only a man of few words, but also 
uncomfortable on the stand. When you 
have confirmed a more fully engaged 
rapport, by waiting till you see (or 
sometimes hear) the amplified or altered 
response he chose without any conscious 
direction, you can use this greater level 
of rapport he’s given you to help him 
present himself at his best for his one 
chance on the stand. 
	 As you see the amplified response as 
the last step of mirroring, you say, “What 
is the first thing you can see as you walk 
in that room, Bob?” but you also help 
him “see”, nonverbally. Not only are 
your hands up, palms out, slightly above 
mid-chest in a visually-leading gesture, 
but your eyes meet his and you then draw 
yours (and his) up and to his left, where 
they must travel to most directly access 
his visual memories. 

	 For each question that follows, you 
stay engaged and continue to help him 
sort through his own references, starting 
with the images, and moving into the 
sounds of the bedside alarms going off, 
the conversations he had with the nurses 
and his wife, and, finally, the feelings he 
had at the time. Each time, you draw his 
eyes in the direction where accessing 
sights, sounds or sensations is most eas-

ily accomplished, while using words and 
gestures he’s automatically got linked to 
those sense systems already.
	 Current research on mirroring alone, 
without any added aid from sorting out 
sensory biases and reference experi-
ences, shows the person you’ve engaged 
is up to six times more likely to take just 
a verbal suggestion. Imagine how much 

continued on page 18

	 “You have also claimed that defending the security of the 
United States was the paramount requirement of your oath of 
office.  It wasn’t.  The oath you took makes a critical distinction: 
‘I do solemnly swear that I will faithfully execute the office of 
the President of the United States, and will to the best of my 
ability, preserve, protect and defend the Constitution of the 
United States.’  It is the Constitution you were sworn to defend, 
not the country.”
	 “And the core value of the Constitution, and of your own 
rhetorical record, is freedom.  Some civil liberties may need 
to be curtailed somewhat in a new kind of war; almost no one, 
apart from doctrinaire libertarians, would disagree.  Most 
people are prepared to compromise, as long as checks and bal-
ances are in place to keep the government accountable.  But 
the deployment of torture and abuse of prisoners is not within 
this framework.  It is not so much an infringement of freedom, 
as the obliteration of freedom.  Western freedom begins with 
the right to protect one’s own body from goverment power.  
That’s what habeas corpus means.  What was done to Jose 
Padilla makes a mockery of freedom and, in fact, establishes a 
precendent that, if left in place, could destroy it.  Because the 
war you declared has no geographic boundaries and no time 
limit, the power of the executive to detain and torture without 
bringing charges - the power you introduced - is not just a war 
power.  Because the war on terror is for all practical purposes 
permanent, the executive power to torture is a constitutional 
power that will become entrenched during peacetime.”
- from “Dear President Bush” by Andrew Sullivan 
	 (in The Atlantic)
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more responsive they can be where the 
exchange doesn’t have to be reduced to 
words, but can stay at the primary level 
of our nonverbal “dance” of rapport.
	 You can step up from basic engage-
ment, as powerful as that can be, to start 
weaving sight, sound and sensations 
all together, inviting any witness’s eye 
movements to areas where he or she 
can more easily recall information or 
emotional responses. Eyes up and to 
the left, for most people most of the 
time, garners remembered sights. Eyes 
up and to the right, on the other hand, 
tends to foster constructed or imagined 
images. Each of the three major sensory 
systems has eye positions, advertising 
which one each person happens to be 
indulging at any given moment. If you 
mirror a witness, she will tend to follow 
you even more than she otherwise might. 
By looking up and to her left when you 
ask for recollections of sights or images, 
you can nonverbally invite the witness to 
improve both the quality of the memory 
itself, as well as that of its subsequent 
expression in court. (Of course, the 
process can work to inhibit memory 
retrieval and expression if you invite a 
witness’ eyes to search for information 
through an inappropriate access point.) 
Over time, this practice automatically 
heightens your awareness of these and 
all other movements any human being 
may make.
	 A woman is reluctant to describe an 
assault. A man is reluctant to describe 
the experience of the loss of his child. A 
doctor won’t describe his process at the 
time of the operation in vivid terms. An 
expert is prepared to distract jurors with 
deflected, distorted testimony. These are 
all people whose performances rely on 
their ability to get better or worse access 
to what’s already in each of their heads. 
By forging a more complete connection 
with their whole mind, not just relying 
on lip service (“I’d like to ask you a few 
questions, if you don’t mind Doctor…”), 
you can use any number of verbal 
and nonverbal techniques to help—or 
inhibit—their efforts. With the assault 

victim and the Dad who’s had the loss, 
make these efforts first in prep sessions, 
not during testimony. 
	 Small steps and short, general 
questions are preferred at first. For ex-
ample:

•	 “Before anything happened, what 
did you see?”

•	 “You eventually had to go back 
home. What do you recall as you 
stepped inside?”

	 If the nonverbal channel is strong, 
you don’t have to form your questions 
brilliantly to get the job done.
	 If you first confirm the witness’ 
full attention by mirroring, an array of 
methods for helping him tell the truth 
most effectively are much closer at hand. 
If you use mirroring well, you can begin 
to confirm within seconds whether you 
have gained or lost a witness’s, judge’s, 
or juror’s full attention to upcoming parts 
of any message. 

Mirroring with Demonstrative
Visual Aids
	 If you wish to be more effective in 
using demonstrative visuals and verbal 
phrases—also known as anchors—to 
strongly condition decision maker as-
sociations with certain story points, then 
capture and confirm the viewer’s full at-
tention before you use the demonstrative 
aid or the key phrase. 
	 Let’s say you want to invite decision 
makers to reinforce the phrase “unneces-
sary risk with people’s safety.” You can 
balance the verbal with the nonverbal 
levels of communication to most likely 
imbed that phrase where you most want 
it to reside. To do this, confirm their full 
rapport before you mouth that phrase in 
voir dire, in opening statement, or at the 
top of your mediation presentation. Then 
sort your delivery to show the image of 
that risk first. Then, lead people towards 
their auditory systems as you go. 
	 If the “needless risk” scene is a 
trucking dispatch center, a construction 
site contractor’s trailer, a product design 
team’s conference table, a nurses’ desk in 
the Neonatal ICU, it makes no difference. 
Knowing how to grab someone’s full 

attention, and then confirm their engage-
ment with you before you try to invite 
them to anchor “unnecessary risk” to that 
scene in their own minds is what makes 
all the difference. Otherwise, you may 
plant the verbal seed on mental rocks.
	 When you establish that connection 
first, it makes a big difference for the per-
son receiving your message. Likewise, 
when you use any other communication 
or persuasion techniques, you are more 
likely to succeed if you’ve first worked 
to invite the person’s full attention. 
Without applying mirroring before trying 
these techniques, your chances of fail-
ing rise rapidly even with simple skills 
like rhetorical questions or rule-of-three 
groupings. The lack of this level of rap-
port is quite often the cause of failures 
at reading reactions in your listeners.
	 Here’s an example: A plaintiff’s at-
torney familiar with mirroring and other 
nonverbal techniques devised a pattern 
for use with opposing counsel or adjust-
ers’ one-on-one settlement talks. He 
would establish the starting negotiating 
positions, mirror the opposition, feed 
back the nonverbal response and then 
wait until he saw or heard the change 
confirming their more complete con-
nection. Then he would ask a question, 
usually phrased, “Is that all you’ve got?” 
all the while suppressing all voice inflec-
tion and advocacy.
	 A fly on the wall in that room, might 
first see the plaintiff’s attorney tip his 
head, drop a shoulder, or raise his brows 
to match that part of his opponent’s 
behavior, showing respect for the other 
person nonverbally. A couple seconds 
later, there would be some nonverbal 
sign from the opponent in response to 
his mirroring effort. Most commonly, 
the opponent’s head or lips would move 
or the eyes would make more direct con-
tact, although there are dozens of other 
responses to being mirrored, including 
reliably consistent movements of one 
hand or one foot, for some people.
	 Noting what response he got, the 
plaintiff’s lawyer would carefully mirror 
that behavior, whether from eye, hand, 
lips, foot or head, and wait. If the other 
party is actually engaged—in or on the 
way to full rapport—that particular re-

continued on page 19
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sponse behavior being fed back will get 
unconsciously changed, usually by being 
amplified or expanded in some way. The 
foot moves twice, the tipped head tips 
more, the bobbing head bobs bigger and 
faster, and so forth. That would be the 
cue to ask the big question.
	 Having confirmed the person’s en-
gaged attention before asking, he had the 
best chance to read a response focused on 
the subject under discussion. Knowing 
something about his opponent’s signals 
for agreement and disagreement (which 
he noted earlier in conversation), he 
would listen and watch as the answer 
came out. If he observed a sufficient mis-
match between words of agreement and 
the nonverbal signs of denial, he would 
just sit silently. The opponent typically 
filled the silence—in the atmosphere 
of focused, complete attention—with a 
higher settlement number. Then every-
one would relax and talk some more until 
the attorney began the routine again. 
	 Over time, he’d found he could 
predict the final amount his opposition 
would offer by proposing a few numbers 
and watching the nonverbal reactions to 
each. But these predictions were most ac-
curate only if he’d been careful to mirror 
well, first.
	 Many failed attempts at reading 
veracity, along with many other persua-
sive techniques, come down to the lack 
of focused attention—on both sides of 
the communication—that mirroring can 
easily provide.

Shattering Myths
	 There are many myths about rapport 
and how to use mirroring to promote it. 
First is the myth of likeability. It is an 
outgrowth of the presumption that im-
pressions spring from conscious verbal 
sources. Many attorneys still believe a 
juror has to like him or her for the juror 
to agree with the lawyer’s positions at 
trial. Yet most attorneys have heard post-
verdict comments like “You really were 
the far better lawyer. It’s too bad that 
you had such a lousy case, ‘cause I really 
wanted to vote your way. Can I have your 

card?” Conscious factors do not always 
drive judgment, just as they do not drive 
attention. The likeability many lawyers 
deem essential to success is primarily a 
position people express consciously. It 
shows up in surveys after the fact, rather 
than during decision-making.
	 Another myth about building rapport 
through mirroring is that the responses 
involved somehow show both domi-
nance and submission. A person who 
follows your gestures or postures in court 
is assumed to somehow be submitting to 
your control. This presumption shows a 
misunderstanding of what mirroring is all 
about. As Dr. Paul Lisnek and I wrote, in 
Courtroom Power, 

You will notice when you begin 
to use mirroring that people will 
appear to be following your ev-
ery move. In fact, many people 
who train professionals in mir-
roring consider this their goal; 
that is, until you can demonstra-
bly “lead” someone into follow-

ing your behavior, you have not 
established sufficient rapport... 
This interpretation ignores a 
critical fact about matching 
and mirroring behavior—that 
humans are almost constantly 
following one another’s behav-
iors, postures, and stances. It ap-
pears that a human primate will 
match some of the behaviors of 
any other person in the vicinity, 
as long as that primate perceives 
no major threat.

	 Another myth is that rapport be-
tween people implies agreement. Just 
because you’ve invited and successfully 
received someone’s full attention (and 
maybe more) does not mean they must 
agree with you, submit to you, or even 
like you. A person can cheerfully hate 
you, yet still discover themselves at-
tending astutely to your message. Later, 
during deliberations, the same juror may 
find more of that message memorable, if 

	 “The very criminality of the act had a talismanic signifi-
cance.  It asserted the primacy of the will of the torturer.  It 
made the claim, for all to accept or reject, that the ruler was 
the law.  Such a claim is, of course, intolerable to democracy, 
which presupposed, as Thomas Paine wrote, that “the law ought 
to be King; and there ought to be no other.”
	 “Reasserting the rule of law is no simple matter.  A new 
administration may- or may not- bring an end to our knowl-
edge and acceptance of what has already taken place.  If the 
people wish to maintain sovereignty, they must also reclaim 
responsibility for the actions taken in thier name.  As of yet, 
they have not.  Pursuing the Bush Administration for crimes 
long known to the public may amount to a kind of hypocrisy, 
but it is a necessary hypocrisy.  The alternative, simply doing 
nothing, not only ratifies torture; it ratifies the failure of the 
people to control the actions of their government.”

Attorney Scott Horton in “Justice After Bush”

continued on page 20
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not more compelling, despite his or her 
personal bias.
	 The confusion comes from the still 
popular presumption that we drive deci-
sions consciously. Once you set that bias 
aside, related assumptions about impres-
sions, rapport and mirroring will likewise 
fade.
	 Common worries about using mir-
roring include “getting caught” and 
“forgetting what I was going to say.” In 
the former case, just acknowledge that 
indeed you were sitting or standing as 
the other person was, but omit the fact 
it was deliberate. “Why, so I was. What 
do you know.” Then pick something else 
to mirror and start again. In the case of 
forgetting your place, take a breath and 
your thought will come back to you just 
as it does when you’re not practicing 
nonverbal techniques. 
	 “What if the other person turns 
away?” is another common fear. That 
turning would constitute the response at 
step two of the mirroring process. Step 
two is their reaction to your first match-
ing of some behavior of theirs, which you 
must feed back to finish step three of the 
mirroring process. Step three confirms 
that the listener received your message, 
by amplifying or changing what the 
receiver fed back in step two. So, if you 
mirror someone and that person’s im-
mediate response is to turn away, your 
job then will be to turn away exactly as 
the listener did. At that point, about half 
the people who turn away from you will 
turn right back.
	 One comment I frequently hear after 
a lawyer tries mirroring in deposition 
(the best practice arena of all) is, “She 
wanted to tell me her entire life story.” If 
you want this to stop, at some point just 
mismatch a behavior and she will tend 
to find someone else to focus on.
	 Though you can easily prove that 
unconscious mirroring occurs naturally, 
some people will still insist that using 
this natural response mechanism to 
capture someone’s attention is some-
how artificial. Attorneys who would 
never question showing conscious at-

continued on page 21

tentiveness will quickly question this 
allegedly manipulative way of inviting 
full attention. While open to any verbal 
devices to tell their client’s story in the 
most compelling way, these people balk 
at a five-to ten-second nonverbal way to 
ensure their listeners are ready to do just 
that—listen and watch.

Where to Mirror
Following are just a few suggestions of 
where you can use mirroring:
•	 ON FIRST MEETING WITH A 

CLIENT, to build a connection, 
gather more complete information, 
and avoid offering a distracted 
face.

•	 ON SUBSEQUENT MEETINGS, to 
get higher quality responses to ques-
tions, build the habit of connection, 
and focus your own attention.

•	 ON SPEAKING WITH OPPOSING 
COUNSEL, to fix your attention on 
their reactions instead of your own 
preoccupations, and better read those 
reactions accurately for both present 
and future communications.

•	 WHEN DEPOSING WITNESSES, 
to encourage more complete re-
sponses, read their reactions and any 
major shifts, and be more certain 
you’ll catch those shifts.

•	 WITH ANYONE IN YOUR OF-
FICE with whom you need to pass 
and receive messages as efficiently 
as possible, regardless how busy you 
may each be.

•	 WHEN PRESENTING TO ME-
DIATORS, ARBITRATORS OR 
OTHER PARTIES in negotiation 
or ADR settings to confirm their at-
tention at the outset, at each critical 
stage, and at the conclusion of your 
presentation. In addition, mirroring 
helps you keep your own attention 
tuned to their reactions.

•	 WHEN EXAMINING POTEN-
TIAL JURORS to better encourage 
responsive answers. Mirroring helps 
you fix your full attention on them 
and model that attentiveness for oth-
ers in the box.

•	 WHEN EXAMINING WITNESS-
ES ON DIRECT EXAMINATION, 
when working with that witness and 

a particular juror with whom you 
want their statements to register, or 
with the judge for the same reason.

•	 WHEN EXAMINING WITNESS-
ES ON CROSS-EXAMINATION, 
to draw and direct their attention, 
or work with the jury members 
to quickly pull their focus toward 
you.

•	 WHEN SITTING AT COUNSEL 
TABLE, working with a witness, 
a juror, your client, or the judge, 
depending on whose focus you need 
at what time. Mirroring helps you 
keep yourself from losing track of 
the flow of the messages as your 
audience receives them.

•	 IN OPENING AND CLOSING, 
when working with jurors as well 
as the people at your table. You can 
draw and direct focus to the boards, 
people, or verbal points you wish 
to fix strongly in the juror’s minds, 
while keeping your attention better 
fixed on your messages’ receivers.

•	 WHENEVER YOU HAVE AN 
ENCOUNTER WITH SOMEONE 
LASTING LONGER THAN A 
MINUTE. You will have the skill 
available without great effort when 
you need it to avoid repeating your 
current habits without thinking. 
Using mirroring helps you become 
sensitized to the physical way in 
which you put yourself across at any 
given moment.

	
	 Developing skills in behavioral 
communication has double-edged ben-
efits. Mirroring, you’ll find, works the 
same on both sides of the communica-
tion. Just as you can use it to invite the 
complete attention of the other person, so 
will yours be committed briefly to them. 
That full attention can last anywhere 
from thirty seconds to several minutes, 
but with minds being constantly active, 
it will not last forever. Mirroring at three 
moments—at the outset of a communica-
tion, just prior to its critical points, and 
at its conclusion—is a rote, three-step 
method to ensure productive results. You 
will discover that this skill far surpasses 
eye contact as the most common method 
of soliciting rapport. Anyone who has 
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ever spent time staring into vacant eyes 
in the jury box can attest to this.

Decisions, Decisions
	 It seems like we should just be able 
to tell ourselves—or someone else—to 
attend to something and have it happen 
immediately, without distraction. That’s 
because in normal circumstances we can 
direct or invite enough of our own atten-
tion to accomplish whatever task we’ve 
undertaken. But legal persuasion is not 
a normal situation.
	 Judgments start with impressions. 
Impressions start with attention to both 
the messenger and the message.

Judgments are formed first by 
an impression, filled in with 
reactions to stored reference 
experiences and only then jus-
tified from one of an abundant 
supply of rationales. It is not 
proven that jurors reach their 
conclusions by the end of open-
ing statements, but even if it 
were, developing fluency with 
other aspects of communication 
would be even more important... 
It is the portion of people’s 
minds outside conscious aware-
ness that lawyers must address, 
because that’s the portion that 
develops impressions.

	 Addressing that part of the mind is 
as easy as one, two, three. Why bother? 
Because, first, you have to get their at-
tention. Then you match and note their 
responses and feed it right back to them. 
And finally—you just stop engaging and 
start persuading.
	
	

	 “To appreciate this crowd’s spotless record of failure, 
consider its noisiest standard-bearer, John McCain.  He 
made every wrong judgement call that could be made 
after 9/11.  It’s not just that he echoed the Bush admin-
istration’s constant innuendos that Iraq collaborated 
with Al Qaeda’s attack on America.  Or that he hyped 
the faulty W.M.D. evidence to the hysterical extreme of 
fingering Iraq for the anthrax attacks in Washington.  Or 
that he promised we would win the Iraq war ‘easily.’  Or 
that he predicted that the Sunnis and the Shiites would 
‘probably get along’ in a post-Saddam Iraq because 
there was ‘not a history of clashes’ between them.”
	 “Along with his tribunes in Congress and the pun-
ditocracy, Wrong-Way McCain still presumes to give 
America its marching orders.  With his Senate brethren 
in the Three Amigos, Joe Lieberman and Lindsey Gra-
ham, he took to The Wall Street Journal’s op-ed page 
to assert that ‘we have no choice’ but to go all-in on 
Afghanistan - rightly or wrongly, presumably - just as 
we had in Iraq.  Why?  ‘The U.S. walked away from Af-
ghanistan once before, following the Soviet collapse,’ 
they wrote, ‘The result was 9/11.  We must not make that 
mistake again.’”
	 “This shameless argument assumes - perhaps cor-
rectly- that no one in this country remembers anything.  
So let me provide a reminder: We already did make that 
mistake again when we walked away from Afghanistan 
to invade Iraq in 2003-  and we did so at the Three Ami-
gos’ urging.  Then, too, they promoted another strategy 
as a way of preventing another 9/11- even though no 
one culpable for 9/11 was in Iraq.  Now we’re being 
asked to pay for their mistake by squandering stretched 
American resources in another country where Al Qaeda 
has largely vanished.”

- Columnist Frank Rich
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ability to feed and house yourself 
and your family. (Threatens sur-
vival.) 

•	 Lawsuits make everything more 
expensive, taking money you need 
to care for your family. (Threatens 
survival.)

•	 Lawsuits suppress the development 
of new products that can keep you 
and your family safer. (Threatens 
survival.)

•	 Lawsuits endanger religion. The 
tort-”reform” campaign has per-
suaded many well-meaning religious 
folks that plaintiff’s lawyers donate 
money to get liberal politicians 
elected, who in turn will appoint 
liberal judges, who in turn will make 
rulings to take God out of public 
schools, force evolution into the 
schools, and permit abortions and 
gay marriage. These religious folks 
are victims of a brilliantly conducted 
tort-”reform” fraud campaign that 
claims you threaten their ultimate 
survival.

	 All five survival dangers wake the 
Reptile. A third or more of almost every 
jury pool believes that a plaintiff’s vic-
tory endangers the community in some 
or all of those five ways. You cannot 
overcome that belief in (or out of) trial by 
explaining that the tort-”reform” claims 
are false. The road to bad verdicts is 
paved with attorneys who tried. Logic 
cannot budge a Reptile out of survival 
stance.
	 Tort-”reform’s” worst destruction 
has been in the courtroom, but it has also 
achieved massive judicial and legislative 
suppression of your work: caps, preemp-
tions, hostile judges, etc. And as of this 
writing in 2009, it’s getting worse.
	 Because tort-”reform” has suc-
ceeded at the Reptilian level - in other 
words, because so many people firmly 
believe you are a menace to their sur-
vival - it is too late to respond with logic 
alone or even with emotion. Remember 
who’s running the show. Appeals to logic 
or emotion make the Reptile dig in her 

claws and fight you harder. The failure 
of the plaintiff’s bar to understand this 
has led to counter-productive attempts to 
battle tort-”reform” by means of logical 
and emotional appeals. That’s like trying 
to placate a raging alligator by petting its 
nose.
	 By defrauding the Reptile into work-
ing for them, the insurance industry, 
chambers of commerce, and large cor-
porations have achieved history’s most 
powerful jury-pool poisoning. When 
that poisoned third of the jurors learn 
they have been called to court for a civil 
case, their Reptiles are up and working, 
commandeering logic and emotions, and 
ready to kill you because you might be 
(“might” is the Reptile’s criminal burden 
of proof) a menace. The Reptile, when 
working for the defense, has no consid-
eration but to protect herself from you. 
So she makes her juror think and feel he 
is being fair rejecting you. We have seen 
this in case after case since well before 
the turn of this century.
	 Fortunately, we now know how to 
get the Reptile to work for our side. 
And unlike her earlier defense work, the 
Reptile’s work for us is honest because it 
is based on what is real, not fraudulent. 
So it belongs in trial.
	 The Reptile prefers us for two rea-
sons: First, the Reptile is about commu-
nity (and thus her own) safety - which, 
in trial, is our exclusive domain. The 
defense almost never has a way to help 
community safety. The defense mantra is 
virtually always, “Give danger a pass.”
	 Second, the courtroom is a safety 
arena. Trials were invented (by the 
safety-conscious ancient Greeks, not 
the burn-’em-at-stake early English) for 
the purpose of making the public safer. 
So when we pursue safety, we are doing 
what the courtroom was invented and 
maintained for. That puts the honestly 
informed Reptile on our side. All we have 
to do is honestly inform her, as you will 
start to see on the next page.

ANTIDOTE FOR TORT-
”REFORM” POISON
(An Introduction to Danger)
	 The jury system’s founders and the 
crafters of its laws intended it to be the 

continued on page 23

community’s safety tool. The goal was to 
enable the community to decide if it was 
in danger. If yes, the system provided a 
reliable fix.
	 So community safety is a legitimate 
juror concern. In trial, it relates directly 
to what the defendant did. Community 
safety is part of the public policy reason 
for fair compensation, which is simply 
a matter of jurors following the law. In 
sharp contrast, tort-”reform” consider-
ations are legally unrelated to the case, 
and their purpose and effect have to do 
solely with jurors violating the law by 
drawing on improper considerations to 
under-compensate.
	 By default, Americans believe that 
the purpose of the criminal justice system 
is to keep them safer. They get angry 
when it does not. As jurors, they make 
the system serve that purpose as often as 
they can. That’s why mediocre criminal 
prosecutors with weak violent-crime 
cases, despite a beyond-reasonable-
doubt burden, usually win - while many 
of the best plaintiff’s attorneys with their 
minuscule burden have trouble doing 
well even in strong cases. The difference 
is that the criminal defendant’s alleged 
violent crime represents an obvious 
Reptilian survival threat. The Reptile 
doesn’t give a hiss for “beyond reason-
able doubt.” When the goal is survival, 
“might have done it” is plenty.
	 Unfortunately, jurors do not auto-
matically know that safety is also the 
purpose of the civil justice system. So 
the Reptile does not automatically get 
involved. Decide against kindly old Dr. 
Jones? Or the nice lady who accidentally 
ran into your client from behind? A well-
known company whose products we 
have used for generations? Some home-
owner across town whose dog bit your 
client? A cop who hit a fugitive harder 
than necessary? Nope. None of these will 
push the fear buttons the way violent 
crime does. Jurors (i.e., Reptiles) do not 
automatically view such defendants as 
survival threats.
	 This is partly due to a psychological 
comfort-mechanism called “defensive 
bias.” Defensive bias derives from the 
fact that the Reptile ignores survival 
threats that cannot be meliorated. When 
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we see something bad happen to some-
one because of something we think we 
cannot change (a lethal hurricane and 
flood, or a mistaken diagnosis, or an 
invisibly dark object blocking the road 
at night), the Reptile does nothing. She 
has not survived for millions of years 
by wasting energy. Instead of expending 
her precious resources for no reason, she 
makes us believe we are not subject to 
that particular danger. One way she does 
this is by making us think we’d have 
done something different in that situa-
tion: “I’d have been careful enough to get 
out of New Orleans before the storm hit; 
I’d have asked for a second opinion; I’d 
have been looking carefully enough to 
see anything that big in my headlights.” 
So we blame the victim: “He should have 
been more careful. Like I would have 
been!”
	 We are this way because evolution 
punishes the crime of wasting resources, 

and the sentence for that crime is extinc-
tion. A Reptile who wastes time, energy, 
worry, or adrenaline on dangers that can-
not be meliorated is left with insufficient 
resources to survive. Between defensive 
bias and the forces of tort-”reform,” you 
need a miracle to win.
	 But when the Reptile sees that a fair 
verdict will enhance safety, even by a 
little, the Reptile leaves defensive bias 
behind.
	 This gives us our primary goal in 
trial: To show the immediate danger 
of the kind of thing the defendant 
did - and how fair compensation can 
diminish that danger within the com-
munity.
	 This is close to what violent-crime 
jurors think: they see the immediate 
danger of the kind of thing the defendant 
did - and they see that conviction can 
diminish that danger.
	 “Immediate” danger is important, 
because tort-”reform” dangers are mid-
to-long term and the Reptile gives full 
priority to immediate and short-term. 

Even the mid-term tort-”reform” dan-
ger of plaintiff’s attorneys making “too 
much” money gives way to the immedi-
ate dangers a fair verdict can diminish. 
After all, the Reptile is a Reptile, not a 
chess-player.

The Three Questions.
	 To gauge whether a defendant’s act 
or omission was negligent - and whether 
it represents a community danger - jurors 
need answers to these three questions:

•	 How likely was it that the act or 
omission would hurt someone?

•	 How much harm could it have 
caused?

•	 How much harm could it cause in 
other kinds of situations?

	 Answers to the three questions show 
jurors the width and depth of the act’s 
potential to harm. That range defines the 
necessary required care.

So:
1. How likely was it that the act or 
omission would hurt someone?
	 The only difference between freak 
accident and public menace is frequency. 
Freak accidents rarely awaken the Rep-
tile because they cannot be prevented. 
But when something happens often, the 
Reptile gets concerned. By definition, 
an ordinarily careful or prudent person 
does not do anything that causes need-
less harm. And the more often something 
causes harm, the more likely it will again 
- so the more dangerous it is. That higher 
level of danger requires a higher level of 
care.
	 There are two ways to evaluate that 
likelihood: Theoretical and fact-based. 
And fact trumps theory. That is funda-
mental both to science and logic.
	 Theory: If you follow a vehicle too 
closely and have normal human reaction 
times, you may hit it.
	 Fact: “4,295 injury wrecks were 
caused last year by people following too 
closely.”
	 If no one were ever hurt despite the 
reaction-time theory (drivers following 
too closely can hurt people), then the 
reaction-time theory would be wrong. 

	 “All that money that you’re losing, it’s going somewhere, and 

in both a literal and a figurative sense, Goldman Sachs is where 

it’s going: The bank is a huge, highly sophisticated engine for 

converting the useful, deployed wealth of society into the least 

useful, most wasteful insoluble substance on Earth - pure profit 

for rich individuals.”

	 “They achieve this using the same playbook over and over 

again.  The formula is relatively simple: Goldman positions itself 

in the middle of a speculative bubble, selling investments they 

know are crap.  Then they hoover up vast sums from the middle 

and lower floors of society with the aid of a crippled and corrupt 

state that allows it to rewrite the rules in exchange for the relative 

pennies the bank throws at political patronage.  Finally, when it all 

goes bust, leaving millions of ordinary citizens broke and starving, 

they begin the entire process over again, riding in to rescue us all 

by lending us back our own money at interest, selling themselves 

as men above greed, just a bunch of really smart guys keeping the 

wheels greased.”

- Matt Taibbi, writing in Rolling Stone
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Fact proves (or disproves) theory.
	 Around the year 1900, many “au-
thorities” had a theory: Driving faster 
than 25 mph would suck the air out of 
your lungs and kill you. That theory soon 
gave way to the fact that once people 
started going faster than 25, none were 
hurt in that theoretical way. Today we 
consider that theory silly - not because 
we’re qualified to evaluate the theory, 
but because the fact clearly trumps the 
theory: No one ever dies from going 
faster than 25.
	 This principle is often important 
in causation situations. A defense “ex-
pert” can theorize forever about why a 
low-dent or low-speed wreck means no 
injuries. But that theorizing collapses in 
the face of the simple fact of frequency: 
“Last year 4,295 people were thrown 
out of work for six months or more by 
wrecks with minor dents and wrecks 
below ten miles per hour.”
	 The assertion that “no dents” means 
no harm is at best just theory, so you 
should have the right to show how fact 
contradicts it. (Frequency, obviously, 
is fact.)  Lacking information about 
frequency, no one can determine any 
act’s real level of danger. This is why 
frequency is one of the primary mea-
sures by which all safety experts, safety 
commissions, and regulatory agencies 
determine how safe is safe enough. There 
is no rational justification for keeping this 
kind of information from jurors.
	 So when the defense says, “a 10-mph 
bump can’t hurt anyone,” frequency is as 
probative as you can get. The defense 
hates it because it raises the required 
level of care, demonstrates causation, 
and shows the widespread community 
danger of this kind of act. So expect 
the defense to fight the introduction of 
frequency facts.
	 You may think it can’t come in, but 
if you are clear that it is to show the act’s 
level of danger, it should.
	 Related to frequency: How hard is 
it for people to protect themselves from 
this kind of danger? For example, to 
what extent did the act create a hidden 

danger? Or to what extent are helpless 
people - children, the elderly, etc. - po-
tential victims? What proportion of the 
population could have reacted quickly 
enough to save themselves? And how 
helpless and endangered are we when we 
are, say, stopped at a light and someone 
coming from behind is not looking?

2. How much harm could it have 
caused?
	 By default, jurors gauge an act’s dan-
ger (and thus the level of care that was 
required) mainly by the harm it caused 
in this specific case. Many lawyers make 
the same error. The valid measure is 
the maximum harm the act could have 
caused. Someone driving 140 mph who 
only broke someone’s toe is outrageously 
dangerous, far less “prudent” than ordi-
nary care requires. The basis is never 
the harm actually caused; it is always 
the potential maximum. After all, the 
defendant does not know in advance 
that he’ll just do a little bit of harm. So 
he has to decide how careful to be based 
on maximum foreseeable harm.

3. How much harm could it cause in 
other kinds of situations?
	 The truck driver chose not to get 
enough sleep and so caused a wreck? 
Not getting enough sleep is dangerous 
in a wide range of activities. Your ex-
pert should explain the danger of lack 
of sleep by analogy to other situations. 
For example, how would choosing not to 
get enough sleep be dangerous for, say, 
school crossing guards? Or surgeons? Or 
a school teacher’s ability to protect the 
children in her class in an emergency?
	 Case: A doctor damaged a baby’s 
brain by ignoring fetal heart monitor 
warnings. This means he violated dif-
ferential diagnosis rules. So show how 
that kind of violation can cause harm in 
various other medical situations: an E.R. 
doctor examining someone with chest 
pains, a pediatrician examining a child 
with a sore neck, etc. When a skier or 
someone using a product or a guy bowl-
ing is hurt by a negligent act, show other 
circumstances in which the defendant’s 
kind of violation is dangerous. Premises 
negligence at a movie theater is the same 
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kind of act that can endanger kids at an 
elementary school and patients in a hos-
pital.
	 Your experts can say, “Allowing 
slippery stairs in a movie theater is like 
allowing slippery stairs in a school or 
hospital; no matter how careful people 
are, some are going to fall and get badly 
hurt.” Or, “Ignoring the rules of a Dif-
ferential Diagnosis will kill patients 
whether they are in the labor and delivery 
room as in this case, or in an emergency 
room, or in a children’s clinic, or in any 
other medical setting.” Then have the 
expert give examples of how it can hurt 
or kill in each setting. This both explains 
the nature of the negligenqe in your case 
and shows the width and depth of the 
danger of that kind of negligence.
	 Less dangerous in other contexts: 
When an act is less dangerous in contexts 
that jurors may be familiar with, show 
what makes it more dangerous in the situ-
ation of this case. For example, following 
three car lengths behind is safe for a car 
to do - but potentially deadly when an 
18-wheeler does it. For jurors to under-
stand the difference, you must show them 
all the ways in which trucks are more 
dangerous than cars, and how each of 
those ways makes it more dangerous for 
the truck to be only three lengths behind 
(can’t stop as quickly, can’t maneuver 
as well, can cause far more dangerous 
wrecks, can crush cars beneath, etc.). 
Otherwise, jurors who know little about 
trucks could conclude that following 
three lengths behind is safe for trucks as 
well as cars. That results in an improper 
negligence decision.

Tentacles of Danger
	 Answers to the three preceding ques-
tions show the perilousness of what the 
defendant did - information the jurors 
need in order to decide whether there was 
negligence. The answers are Reptilian 
because they show that the tentacles of 
danger extend throughout the commu-
nity.
	 Example: Seattle attorney and 
Inner-Circle member Paul Luvera and 
his partner Joel Cunningham sued the 
manufacturer of a faulty device used 
in open-heart surgery. This was not the 



25

kind of thing to awaken most Reptiles, 
because most people don’t think they’re 
ever going to need open-heart surgery.
	 It was a particularly difficult case. 
In its more than million uses, the device 
had never hurt anyone. That alone lets 
the Reptile sleep, because neither Rep-
tiles (nor people) worry about being the 
victim of a one-in-a-million occurrence, 
especially when there seems to be no way 
to prevent it. Many of us have better odds 
of being hit by lightning, but we don’t 
walk around cowering.
	 Worse: The venue was extremely 
conservative and insular, and the client 
was a Sikh Indian, replete with turban 
and turbaned sons -wonderful and decent 
folks, but the kind that such communities 
think of as terrorists. (“Turban = terror-
ist.”) Even without the terrorist fear, 
the Reptile does not worry much about 
dangers to people she perceives as very 
different. In fact, in Reptilian terms, the 
more harm that happens to people unlike 
herself, the better.
	 As if all that were not enough, in 
the middle of trial the U.S. Supreme 
Court decided that manufacturers of 
some medical devices are exempt from 
lawsuits. The ruling did not apply to this 
case, but it was headline news for several 
days.
	 Jurors would have known about it, 
potentially pushing them even farther 
from finding this case justified.
	 Mr. Luvera had only one thing going 
for him (other, of course, than being Mr. 
Luvera): A decade earlier, some doctor in 
Japan had sent the manufacturer a note 
that the device had overheated - but on a 
table, not in a patient. Focus group jurors 
were not impressed. “Oh for God’s sake,” 
they said, as they often do when their 
Reptiles are sleeping. “Nothing made 
by human beings can be perfect. To err 
is human! One in a million! And just on 
a table! Nothing can be safer than one in 
a million. The plaintiffs are asking the 
impossible. This is ridiculous!”

Why?
	 Because they saw no relevance in 
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this case to their own lives. They felt 
no personal connection - or at best only 
a very indirect and unlikely one - be-
tween their own safety and what the 
manufacturer had done. Insofar as they 
saw any connection, they saw no way 
of doing anything about it. How can a 
verdict make anything safer than one-
in-a-million? They had no reason to 
identify with the plaintiff or his family, 
and no way to do so even if they wanted 
to. So the only danger the jurors saw to 
themselves was the tort-”reform” harm 
of a big plaintiff’s verdict. “You know 
who’s going to be paying for this, don’t 
you?”
	 Mr. Luvera handled this in large 
part by showing that the kind of thing 
the defendant had done was an immedi-
ate threat to everyone in the community 
- thus shoving tort-”reform” consider-
ations not only to a back burner but off 
the back of the stove. He showed that this 
case was not about a unique event or an 
accident, and that it was not just about 
his client. He showed that it was a ready 
and waiting menace to everyone in the 
community, including those who think 
they’ll never need heart surgery.

How?
	 With elegant simplicity. His expert 
explained that anytime anyone goes into 
a clinic or hospital and looks at all the 
medical equipment - on carts, bolted to 
walls, on tables, in cabinets - devices 
that go in you, around you, over you, up 
you, or the kind you go in, around, over, 
or up - every one of those devices, even 
those little hypodermic needles for blood 
tests - if the manufacturer had violated 
the patient-safety rule that was violated 
in this case, that device could kill the 
patient.
	 As of that point, the case was no lon-
ger about some rare surgery or a terrorist 
in a turban or a medical device that had 
never hurt a patient. Now it was about a 
lethal violation directly relevant to the 
jurors and their kids. Now, by means of 
a compensation verdict, the jury could 
show that when any company commits 
this kind of violation, the consequences 
will be payment of full compensation. 
Now, jurors - despite their xenophobia 

- could fully identify with the plaintiff, 
because people of every different kind, 
even those at war with each other, quick-
ly get together when endangered by the 
same outside force. Mr. Luvera made the 
jurors and his client into allies. And now, 
jurors could see that the case represented 
lethal threats that are more immediate 
than the tort-”reform” mid-to-long-term 
dangers.

Result?
	 A record compensation verdict and 
substantial punitive damages.
	 The success of this brief statement 
derives from the effect on the Reptile of 
the Friedman/Malone rules, which are 
essential in every case. See Chapter Six 
below, and Rules of the Road, by Patrick 
Malone and Rick Friedman.  As you will 
see, this technique is just one of many 
Reptilian methods that work not only in 
trial, but in mediation and even witness 
preparation.
	 And yes, it is applicable to stipulated 
cases (see Chapter Twenty). Again, here 
are the three questions so you don’t lose 
the thread:
•	 How likely was it that the act or 

omission would hurt someone?
•	 How much harm could it have 

caused?
•	 How much harm could it cause in 

other kinds of situations?
	 Jurors don’t come in knowing the 
answers. For example, they rarely know 
the full danger created by a physician’s 
failure to do a proper differential diag-
nosis. They don’t know the danger of a 
driver glancing away from the road long 
enough to hit the stopped car in front at 
just 15 mph.
	 Once they know the answers and 
understand the public menace such prac-
tices create, and that a proper verdict can 
diminish the menace, the Reptile is in 
your employ. This is true even with a tort-
”reformed” Reptile, because the dangers 
you’ve shown are more immediate than 
the posited dangers of tort-”reform.”

Possible to Meliorate.
	 Once you have established the com-
munity danger of the defendant’s act or 
omission, you are most of the way to 

continued on page 26
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waking up the Reptile. But remember: 
The Reptile does not fight dangers unless 
you also show how the dangers can be 
meliorated. You must convey to jurors 
that they are in charge of the level of 
required safety in this community, and 
that by means of their verdict they have 
great power - even in small cases - to 
affect it. “You are the guardians of the 
community.” Justice enables them to 
protect.
	 Its not that jurors will think, “Gee, 
fair compensation will instantly make 
highways safe!” But to the Reptile, a 
small increment of melioration is better 
than none, and much better than allow-
ing things to get worse. After all, tort-
”reformed” jurors believe that a verdict 
against you, even in a small case, will 
help them. The only difference now is 
that they are going to help themselves by 
helping your client get justice, instead of 
helping the defense get an unjust pass.
	 Depending on venue, you can argue 
to a greater or lesser extent that a proper 
(fair, just, etc.) verdict will prevent, 
lessen, or distance the danger. In many 
venues you can argue in closing the 
public policy underlying compensation 
and negligence laws - which includes 
public safety. But even if you cannot, 
your answers to the three questions will 
lead the Reptile there on her own.

Does enlisting the Reptile mean
appealing to jurors’ emotions?
	 No. Our method and purpose is to 
get jurors to decide on the entirely logical 
basis of what is just and safe, not what 
is emotionally moving. Jurors are often 
emotionally moved, and we always want 
jurors to “feel” strongly that we should 
win. But the Reptile gets jurors to that 
point not on the basis of sentiment, but 
what is safe.
	 We are often asked, “How does all 
this negligence stuff relate to causation 
and damages?” It relates in the most 
important way: It gives jurors personal 
reason to want to see causation and dol-
lar amount come out justly, because a 
defense verdict will further imperil them. 
Only a verdict your way can make them 

safer. This does not mean that jurors will 
decide dishonestly or unjustly. It simply 
means they will no longer be led by 
fraudulent tort-”reform” terrors. Instead, 
jurors will focus on the real dangers that 
lie at the heart of your case and extend 
throughout the community.  Again, re-
member - memorize! - the major axiom: 
When the Reptile sees a survival dan-
ger, she protects her genes by impelling 
the juror to protect himself and the 
community. 

Don Keenan
During his 34-year national career, 
Don has obtained 145 verdicts/settle-
ments over a $1,000,000.00, eight over 
$10,000,000.00 and one verdict over 
$100,000,000.00. He has twice been 
chosen “Trial Lawyer of the Year” and 
was given by Oprah Winfrey the distinc-
tion as a “person of courage”. Don has 
handled associated cases in over 43 states 
and 5 foreign countries. NBC News 27 

	 “One striking finding concerned trials in which the judge knew that 
the defendant had a record of previous felonies, a fact that a jury, by 
law, is not allowed to know unless the defendant takes the stand. When 
the judges were aware of past felonies, the Stanford study found, their 
final instruction to juries were lacking warmth, tolerance, patience 
and competence.”
	 “The juries in these cases said they were unaware of any bias 
on the part of the judges, yet their verdicts were twice as likely to be 
‘guilty’ than in cases in which the charges were as serious but the 
defendants had no record of felonies.”
	 When videotapes were analyzed by independent raters, they found 
that the judges’ tone of voice, rather than anything in their words 
or body movements, communicated the strongest, most negative 
messages.”
	 “Judges can’t come out and say, ‘This defendant is guilty,’ 
said Peter Blanck, who did the study.  ‘But they may say it subtly, 
nonverbally- even if that message is inadvertent.”
	 “A judge’s charge to a jury is, by law, supposed to be free of such 
bias, and Dr. Blanck, a social psychologist who is a Stanford law 
student, said he believed that most of the biasing elements he found 
in his research were unintended.”
- Daniel Goleman from “Studies Point to Power of Nonverbal 
Signals” in the New York Times

years ago featured Don as a pioneer in the 
evolution of focus groups.  In 1993, Don 
founded the non-profit Keenan’s Kids 
Foundation.  Contact him at dkeenan@
keenanlawfirm.com, www.keenanlaw-
firm.com. 

David Ball
America’s most influential trial con-
sultant, Dr. Ball has changed the face 
of modern trial advocacy.  He wrote 
best-sellers David Ball on Damages and 
Theater Tips & Strategies for Jury Trials, 
and advised on more than a thousand 
civil and criminal cases.  He teaches 
across the country. Along with partners 
Debra Miller and Artemis Malekpour, 
he consults on cases from coast to 
coast. Trained in engineering and a pro-
fessional theater director and writer, his 
hobby is physics, his favorite job was 
taxi driver in 1960, and his daddy was a 
Catskill Mountains bootlegger.  Contact 
him at ball@nc.rr.com. 
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Books	

____ Facts Can’t Speak For Themselves: Reveal the Stories That Give Facts Their Meaning - by Eric Oliver
       visit www.trialguides.com or www.nita.org or call NITA at 1-800-225-6482
____Courtroom Power: Communication Strategies for Trial Lawyers - by Paul Lisnek & Eric Oliver
       (formerly “The Complete Litigator”) ($65.00 + 7.00 shipping & handling)

Tapes/CD/Video
____NEW! Facts Can’t Speak for Themselves on audio/CD

Read by the author.  Visit www.trialguides.com to order today.

____Metaphors of Identity by Charles Faulkner
This 3-CD seminar will teach you to hear the metaphors in our everyday language and how they influence our 
beliefs, values, actions, life-styles even our identities.
($39.95 + 4.00 shipping & handling)

  Training
To learn advanced skills in presentation, communication and persuasion, call 734-397-8042. 

The Mental Edge for Legal Communication, 2-day advanced, verbal and nonverbal communication skills training.
•	 Programs are currently being considered in several states, including Los Angeles, CA in January 2010. 
	
Facts Can’t Speak for Themselves, 1-day training in the material from Eric’s current book on uncovering, crafting 
and delivering more persuasive legal case stories.
•	 Primerus Consumer Winter Conference - Westin Key West, Key West, FL - February 26 and 27, 2010
	 Contact: Chad Sluss, csluss@primerus.com

	 If you are interested in attending or sponsoring either a 1-day or 2-day session on the material in Eric’s books, 	
	 please let us know at your earliest convenience.

  Presentations    
   Here are upcoming events where Eric Oliver will work as a faculty member or speaker.

•	 AR Trial Lawyers Association - Fayetteville, AR - November 13, 2009
	 	 Contact: Jessie West, 501-376-2852
•	 KS Association for Justice Crown Center Seminar - Kansas City, MO - December 5, 2009	
	 	 Contact: Jane Hart, 785-232-7756, xt 11
•	 CO Trial Lawyers Association Blockbuster Auto Seminar - Denver, CO - January 21, 2010
	 	 Contact: Larry Lee, larrydlee@leelawpc.com

42015 Ford Road, P.M.B. 224  •  Canton, Michigan 48187  •  (734) 397-8042 •  Fax (734) 397-8023 •  E-mail: eric@eric-oliver.com

www.eric-oliver.com  –  MetaSystems, Ltd.
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City/State/Zip/Country_________________________________________________________________________

PLEASE SEND THIS NEWSLETTER TO:

Name________________________________________________________________________________________

Address_____________________________________________________________________________________

City/State/Zip/Country_________________________________________________________________________

Eric’s products are available at: www.trialguides.com

NEW! Persuasive Communication: Twenty-five Years of Teaching Lawyers - by Eric Oliver
      On sale this November at www.trialguides.com  Order today!
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